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(TR 11-12)

1- 139584 and

to



DECI SI ON AND ORDER - AWARDI NG BENEFI TS

This is a claimfor worker's conpensati on benefits under the
Longshore and Harbor Wrkers' Conpensation Act, as anended (33
US C 8901, et seq.), herein referred to as the “Act.” The
heari ngs were held on January 15, 1999 and on March 23, 1999 in New
London, Connecticut at which tinme all parties were given the
opportunity to present evidence and oral argunents. The foll ow ng
references will be used: TR for the official hearing transcript,
ALJ EX for an exhibit offered by this Adm nistrative Law Judge, CX
for aClaimant's exhibit, DXfor a Director's exhibit and RX for an
Enpl oyer's exhibit. This decision is being rendered after having
given full consideration to the entire record.

Post - heari ng evidence has been admtted as:
Exhi bit No. I tem Filing Date

ALJ EX 12 Attorney Hyman's letter of 03/ 24/ 99
March 17, 1999 advi sing that
the Director, OANCP, w Il not
be participating in this
pr oceedi ng

RX 17 Notice relating to the taking 05/ 24/ 99
of the deposition of John
Swi dr ak
RX 18 Notice relating to the taking 05/ 24/ 99
of the deposition of Charles
Bal | ato
CX 21A Attorney Kelly' s letter filing 05/ 28/ 99
t he
CX 22 April 29, 1999 Deposition 05/ 28/ 99

Testi nony of Steven Sel den, M D.

CX 23 Attorney Kelly' s letter clari- 06/ 04/ 99
fying the benefits being sought
herein by the d ai mant

2

19 Attorney Quay’s letter filing 06/ 15/ 99

20 Claimant’s March 29, 1999 06/ 15/ 99
Hospital Visit Report
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CX

ALJ EX 13

CX

CX
CX

21

22

23

24

25

26

27

28

29

24

25

26

27

Enpl oyer’s March 29, 1999
Restricted Duty Status Sheet
for d ai mant

Attorney Quay’s letter filing
the foll owm ng docunents on
behal f of the Enpl oyer

May 26, 1999 Deposition Testi-
mony of John Swi drak

May 26, 1999 Deposition Testi-
mony of Charles Ballato

April 28, 1998 Payrol |l Adjust-
ment (al so | abell ed Deposition
Exhi bit 1)

April 28, 1998 l|etter from
Roger E. Bonin to the Connecti cut
Depart nent of Labor

June 21, 1999 nenor andum from
John F. Swidrak to Jack Shea

June 14, 1999 letter fromthe
Frick Conmpany to the Enpl oyer
wth reference to Caimnt’s
recei pt of unenpl oynent benefits

June 18, 1999 nenorandum from
Hatti e Johnson-Wnberly to J. Shea

Attorney Kelly' s letter conment -
ing on RX 25 through RX 27

This Court’s ORDER rel ating
thereto

Attorney Kelly's letter filing
t he

Claimant’s July 22, 1999 Affidavit

Attorney Kelly' s letter request-
ing a two week extension of tine
for the parties to file their
post-hearing briefs

06/ 15/ 99

06/ 24/ 99

06/ 24/ 99

06/ 24/ 99

06/ 24/ 99

06/ 24/ 99

06/ 24/ 99

06/ 24/ 99

06/ 24/ 99

07/ 19/ 99

07/ 21/ 99

07/ 27/ 99

07/ 27/ 99
07/ 29/ 99



CX 28

CX 29
CX 30
LX 31
RX 30

RX 31

ALJ EX 14

CX 32
CX 33

CX 34

The

Attorney Kelly' s letter jointly
requesti ng an extension of tinme
for the parties to file their
briefs

Attorney Kelly' s letter filing
Claimant’s brief, as well as her
Fee Petition

Enpl oyer’ s brief

Enpl oyer’s conmments on the fee
petition

This Court’s ORDER directing the
filing of additional data re-
lating to C aimant’s wages and
and his shipyard enpl oynent

Attorney Kelly's response filing

Cl ai mant’ s master personnel
records, and the parties’ stipu-
lation as to Claimant’s average
weekly wage for his QOctober 29,
1992 injury

Attorney Kelly's response to the
Enpl oyer’s comments on her fee
petition

docunents were fil ed.

09/ 13/ 99

09/ 15/ 99
09/ 15/ 99
09/ 21/ 99
09/ 24/ 99

09/ 29/ 99

10/ 04/ 99

10/ 05/ 99
10/ 05/ 99

10/ 07/ 99

record was closed on Cctober 7, 1999 as no further



Stipul ati ons and | ssues
The parties stipulate, and | find:
1. The Act applies to this proceeding.

2. Cl ai mant and the Enployer were in an enpl oyee-enpl oyer
rel ati onship at the relevant tines.

3. On Qctober 29, 1992, July 28, 1994, Septenber 1, 1994,
Decenber 4, 1996 and January 13, 1997, Caimant suffered injuries
inthe course and scope of his maritine enpl oynent at the shipyard.

4. Cl ai mant gave the Enployer notice of the injuries in a
timely manner.

5. Claimant filed a tinely claimfor conpensation and the
Enmpl oyer filed a tinely notice of controversion.

6. The parties attended the initial informal conference on
August 12, 1998.

7. The applicabl e average weekly wage herein is $778.77 for
the January 13, 1997 neck injury and $843.98 for his Cctober 29,
1992 back injury. (CX 32)

8. The Enpl oyer voluntarily and w thout an award has paid
certain benefits fromJanuary 16, 1997 through April 13, 1997, as
wel | as additional benefits after C aimant’s grievance proceedi ng
resulted in a reinstatenent order.

The unresol ved issues in this proceeding are:

1. Whether Claimant’s disability is due to his maritine
enpl oynent .
2. If so, the nature and extent thereof.

3. Wet her the Enployer has shown the availability of
suitable work either at the shipyard or el sewhere.?

4. Claimant’s entitl ement to nedical benefits and interest
on unpai d conpensati on.

2As Claimant returned to work on March 29, 1999 at the
shi pyard, the Enployer has now withdrawn as an exhibit its Labor
Mar ket Survey and Transferrable Skills Analysis. (RX 16, RX 19)
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5. The applicability of Section 8(f).

6. Enpl oyer’s credit for conpensation benefits paid to the
d ai mant .

Summary of the Evidence

Ronnie E. Simmons (“Claimant” herein), with a high schoo
educati on and an enpl oynent history of manual | abor, began working
on Novenber 14, 1974 as a welder at the Goton, Connecticut
shipyard of the Electric Boat Conpany, then a division of the
General Dynam cs Corporation (“Enployer”), a maritinme facility
adj acent to the navigable waters of the Thanes River where the
Enpl oyer builds, repairs and overhauls submarines. As a welder
Claimant built up expertise in the various fornms of wel ding and he
performed his assigned duties all over the boats and at the South
Yar d. He often had to perform his assigned duties in tight and
confined areas, sonetines in awkward positions. He described his
shi pyard enpl oynent as physical |l y-demandi ng work. (TR 36-38)

Cl ai mant who served honorably in the U S. Mrine Corps has
received treatnment there for sone of his various nedical problens
and M chael Buster, MD., issued the followng disability slip on
August 8, 1978 (CX 1) (Enphasis added):

M. Sinmmons has a | unbosacral sprain (and) should avoid
heavy lifting or performng tasks that stress the back.

Cl ai mant was then exam ned on August 22, 1978 by Edward D.
Powers, M D., and the doctor took history reports (1) that C ai mant
had reinjured his back on August 8, 1978 while he “was picking up
lead fromthe ship that (he) was working on” and (2) that he had
“originally hurt (his) back about six nonths (earlier), also at

wor k. ” Dr. Powers, who read Claimant’s |unbar spine x-ray as
showi ng “a strai ghtened | ordosi s” and “wel | preserved” di sc spaces,
gave his orthopedic inpression as a “lunbosacral |iganent sprain”

and he prescribed pelvic traction, hot packs and nmassage,
ul trasound, ORALID i n deceasi ng dosage, Tylenol #3 and rest. (CX 2
at 1-4)

Dr. Powers continued to see O ai nant as needed bet ween January
16, 1979 and July 2, 1985. (CX 2 at 5-15) Cl aimant was al so
treated by Dr. John A Calogero and Dr. David M Ceetter as needed,
bet ween August 16, 1979 and March 15, 1985, for his Novenber of
1977 and August 8, 1978 back injuries. (CX 4) daimant’s Cctober
19, 1982 | unbar nyel ogram showed abnormal changes on the left side
at L4-5. (CX 5)



Dr. Philip Radding, an orthopedi c surgeon, exam ned C ai mant
on January 19, 1983 at the Enpl oyer’s request and t he doctor opi ned
“that the patient has a chronic |unbosacral strain and sprain for
which he has received intensive physiotherapy” and the doctor
“estimate(d) this present disability is approximtely 10%” (CX 6)

Dr. John X. R Basile, a neurosurgeon, also exam ned d ai mant
on Decenber 1, 1983 at the Enpl oyer’s request and t he doctor, after
t he usual social and enploynent history, his review of diagnostic
tests and t he physi cal exam nation, gave his diagnosis as “chronic,
recurrent |unbosacral strain and sprain.” Dr. Basile agreed that
Cl ai mant should try to return to work but he “certainly cannot work
in any stooped over, cranped tight spaces with his recurrent back
probl ens.” The doctor agreed that Caimant had a ten (10%
permanent partial disability “referrable to his | unbosacral spine,”
t he doctor concluding: He has had several injuries and naturally
each injury aggravated the previous underlying original injury and
made him worse. Wth having at least four injuries, such as he
descri bed, causing derangenent to his |ower back, certainly his
back injury is much nore than if he only had the nore recent injury
where he fractured his jaw.” (CX 7) (Enphasis added)

The March 27, 1985 Work Restriction Eval uati on prepared by Dr.
Powers for Claimant is in evidence as CX 8. The Enpl oyer accepted
Claimant’s return to work and provided suitable work within those
restrictions. Claimant continued to work, although experiencing
occasi onal flareups of back pain. He reinjured his back on January
25, 1988 while working in the wel di ng shop and whil e “bendi ng over
to pick up (a) feeder.” He immediately reported the injury at the
Enpl oyer’ s Yard Hospital where a back sprain/strain was di agnosed.
(RX 1) He was out of work for three days and the Enployer
authorized appropriate nedical care and paid appropriate
conpensati on benefits while he was unable to work because of that
injury. (RX 3)

Cl ai mant continued to work and experienced a flareup of back
pain on June 24, 1988 and he went to see Dr. Powers who prescribed
“a lunbosacral support,” physical therapy and anti-inflammatory
medi cation. According to Dr. Powers, C aimant “should be on |ight
duty and do very little lifting at (that) tine. He works on
Submari nes and he should do very little crouching and bending.”
(CX 9)



Dr. Powers saw Cl ai mant as needed between July 16, 1988 and
Septenber 19, 1988, at which tine the doctor released Clainmant to
return to work as a welder as “there is nothing further that (he
could) do for” Claimant’s “chroni c back probl enf which has resulted
in a disability. (CX 9 at 2-6) The Enployer paid conpensation
benefits fromJune 24, 1988 t hrough Septenber 20, 1988 and for his
absence on January 10, 1989. (RX 3)

Dr. Powers next saw Cl aimant on March 5, 1990 for eval uation
of “continued problens with his back.” X-rays were again taken and
t hey showed “a strai ghtened | ordotic curve with sonme m|d narrow ng
at the L5/S1 interspace,” as well as “a tilt to the right side.”
Dr. Powers “ordered a new support for him “and continued the
medi cati on and the exercise reginen, the doctor advising C ainmant
toreturn as needed. (CX 9 at 7) As of April 23, 1990, Dr. Powers
reported that Claimant “is working in the shop and getting al ong
fairly well with the (new back) support.” (CX 9 at 8) d ai mant
experienced a flareup of back pain when “(h)e had to |ift and hold
sone heavy objects.” The doctor’s inpression was “an acute
exacerbation ... with a |imted range of notion wth right
sciatica” and the doctor prescribed nedi cati on, heat and nassage at
home. (CX 9 at 9)

Dr. Powers saw Cl ai mant as needed between June 26, 1990 and
February 25, 1991, at which tinme his restrictions were increased
(CX 9 at 10-19), and between March 18, 1991 and April 6, 1992. (CX
9 at 20-34) | note Caimant’s MR showed a bulging disc at L4-5
centrally, as of July 30, 1990 (CX 9 at 11) and his x-rays, as of
April 6, 1992, *“continue(d) to show the narrowed disc space at
L5/S1 with sclerosis of the articular margins.” (CX 9 at 34)

Claimant injured his back, arns and right knee on Cctober 29,
1992 while carrying a welding machine and clinbing up a |adder
The acci dent happened whil e he worked of f-site at Cocoa Beach, Cape
Canaveral , Florida. He reported the injury on Novenber 24, 1992
when he returned to the shipyard and t he Enpl oyer agai n authorized
treatment by Dr. Powers. (RX 11; CX 10)

Cl aimant saw Dr. Powers on April 19, 1993 for eval uation of
back, right knee and bilateral armproblens resulting fromhis nost
recent injury. (CX 11) Dr. Powers reported that Caimnt’s
bil ateral shoul der x-rays were normal but the [unbar spine x-rays
showed “a narrowi ng of the L5/S1 interspace with an osteoarthritic
spur at the lower anterior aspect of L5.” The right knee x-ray
fail(ed) to show any evidence of fracture or dislocation.” The
doctor’s diagnoses were “bilateral tendinitis of the shoul ders,
| umbosacral |iganent sprain, nedial collateral |iganent sprain of
the right knee” and he prescribed nedication, physical therapy,
medi cation and allowed himto continue working. (CX 11 at 1-2)
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Dr. Powers continued to see O ai mant as needed between May 5, 1993
an July 6, 1993. (CX 11 at 3-8)

Claimant injured his back, right shoul der and upper armin a
shi pyard acci dent on July 28, 1994 (RX 13, CX 12) and he agai n went
to see Dr. Powers and, according to the doctor’s August 16, 1994
report (CX 11 at 9), “He has a chronic back problem | do not feel
there is anything further to do for him” The doctor prescribed
Motrin, an exercise reginen, “a back support when he is doing
anyt hi ng heavy” and the doctor opined that C ai mant coul d continue
to do his light duty wel ding.

Dr. Powers next saw C ai mant on Septenber 27, 1994 for further
eval uation of his back and shoul der problens. C ai mant advi sed t he
doctor that he had continued to experience those problens since his
last visit to the doctor “but he has not cone into the office for
fear of losing his job. He is working for Electric Boat and he
said he was afraid if he mssed tinme fromwork he would be fired.”
According to the doctor, Caimant was “in m serabl e shape” because
of a “real acute exacerbation of this back probl emand his shoul der
problem” The doctor’s diagnosis was “a real acute exacerbation of
his tendonitis in the right shoulder” and “a real acute
exacerbation of his |low back problem” Dr. Powers prescribed
Fel dene and Tyl enol with codeine and the doctor “allowed himto
continue to work for fear he mght lose his job” but he was “to

wear his back support.” Dr. Powers continued the exercises for
Cl aimant’ s back, as well as “a course of iontophoresis to the right
shoul der with exercises, ultrasound and noist heat.” (CX 11
at 10-11)

Cl ai mant’ s physical therapy records, totalling 72 pages, are
in evidence as CX 19.

Cl ai mant has alleged that his repetitive use of pneumatic and
vibratory tools has resulted in nunbness of both hands/wists, a
condition diagnosed as bilateral carpal tunnel syndrome as of
Decenber 4, 1996 and t he Enpl oyer aut horized treatnent by Dr. Mara.
(RX 14)

On January 13, 1997 d ai mant was wor ki ng on the 743 Boat and,
as he stood up under the superstructure, he hit his head and j ammed
his neck. He reported the injury to his foreman and the Enpl oyer
authorized treatnent by Dr. Rodgers. (RX 4)

Dr. J. WIlliam Healy examned Cainmant at Saint Francis
Hospital and Medical Center on January 16, 1997 and the doctor
concludes as follows in his report (CX 13):

“FI NDI NGS AND RECOMVENDATI ONS:



This is a 45-year-old bl ack mal e who struck his head on a netal bar
whil e working on a submarine at the electric boat plant today. He
was only nonentarily wunconscious but subsequently devel oped a
headache and al so blurred vision to the point where he had nausea
and also bilateral blurring of vision which interfered with his
driving. Neverthel ess, he was able to nake his way here to
Hartford, although he had to stop off and on. He canme to the
Emer gency Room of Saint Francis and a CAT scan was done whi ch was
negati ve. He deni es any double vision, true vertigo or |lateralized
notor or sensory linb synptons. No problem with speech (right-
handed). . .

On neurologic exam he was alert and cooperative but appeared
sonewhat confused. He was conplaining bitterly of headache and it
was difficult for him to get confortable on the cot. He had
t ender ness over the posterior head regi on where he had struck his
head, but there was no brui se pal pable.

Visual fields were full on confrontation and the optic disks were
wel | outlined. Pupils were reactive and extraocul ar novenents were
normal . There was no facial weakness and sensation of the face was
normal . ..

| MPRESSI ON: History of cerebral concussion wth subsequent
bl urring of vision.

DI SPOSI TI ON: Reconmend observation with frequent neurol ogi c signs
overnight. However, | suspect the prognosis is good.

Dr. John W Rodgers exam ned C ai mant on January 27, 1997 and
the doctor, in the progress report, states as follows (CX 15):

“Subj ective: The patient continues to have headaches, particularly
on the left side where he struck his head. He now has sone
occi pital spasmon this side.

“Physi cal Exam nation: H s nmentation is nornal. He is oriented
tinmes three. Cranial nerves are normal. His neurol ogic for notor
and sensory is grossly normal as well.

“Inpression: At this point he is status post concussion. Now he
has sone occipital and trapezius nuscle spasm | wll try Xanax
.25 ng. tid for possible early fibronyal gic synptons. Reeval uate
in three to four days.”
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Claimant’ s nedi cal records reflect that he was exam ned at the
Enpl oyer’ s request on March 10, 1997 by Dr. Daniel A. D Angel o, an
ort hopedic surgeon, and the doctor, in his report, states as
follows (RX 6):

“Hl STORY: On January 13, 1997 he was working under the super
structure doing sone welding and he had to work in a tight space
and as he was | eani ng he apparently | ost his bal ance and as he went
to straighten up he states he struck the back of his head in the
occi pital region and his neck against a scallop bar. He states he
was not rendered unconsci ous but he was sonewhat dazed and had to
sit down for awhile. He did report this injury alnost i medi ately
after to the plant hospital where he was seen. He states he
finished his shift that evening and went hone.

The next day he still had a consi derabl e anobunt of pain in his neck
and al so a headache and he again went to the plant hospital after
he returned to work and stayed there for alnbst two hours before
his shift ended. He then was seen again on Wdnesday, two days
after the accident, still conplaining of pain in his neck as well
as headaches which were getting worse. He then was seen at the
pl ant hospital and started on physical therapy where he apparently
had i ce packs/col d packs and application of ultrasound whi ch nade
hi m worse, he states, and so this was stopped.

The next day he did not go to work because of a considerabl e anount
of pain and then was seen at the energency room of Saint Francis
Hospital in Hartford. He at that tine was conpl ai ni ng of neck pain
and headaches and apparently he was examned and x-rays were
obt ai ned and he was then admtted overnight.

The next day he was then seen by Dr. Rodgers, the primry
physi ci an, at which tine he was advised to be on physical therapy
at St. Francis Hospital consisting of apparently ultrasound and
massage and warm packs. He al so was placed on Xanax whi ch he has
been taking every day.

He states about three or four days later he tried to return back to
work but he states he was told by Dr. Rodgers he wasn’t fit for
work and therefore he has been receiving physical therapy at St.
Francis Hospital three times a week to his cervical spine and his
headaches he states has becone sonewhat |ess. Hi s |ast physica
t herapy was approximately three days ago which was | ast Friday.

“PRESENT COVPLAI NTS: He states his headaches are nuch |ess
al t hough he still had a headache | ast night and al so this norning
and this still usually occurs if he does his exercise which he has
been doing at |least twice a day which he was instructed to do at
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physi cal therapy. The headaches are very mnimal at this tine
conpared to shortly after the injury.

As regard to the neck pain this also is apparently becom ng nuch
| ess and he is not aware of any pain while he is at rest. He does
notice sonme disconfort it he rotates his head to the right or left
or if he does extend his cervical spine.

He al so has been taking Xanax tw ce a day and this usually hel ps
hi msleep at nighttime and al so uses a special pillowat nighttine
prescribed by physical therapy which does help him

He has not been aware of any radiation pain down either upper
extremty since this injury but he has been under the care of Dr.
Mara, orthopedist, for carpal tunnel syndrome for the past three
years. He has not been seen by any other specialist since this
i njury occurred.

“PAST HI STORY: He states he never had any difficulty wth his
cervical spine before this injury occurred on January 13, 1997.

He did have an injury to his left tenperomandi bular joint
approximately 8 - 10 years ago while working at Electric Boat. He
had three subsequent surgi cal pr ocedur es on the left
t enper omandi bul ar joint on the | eft. He al so had pneunoni a once in
the past and he is allergic to Penicillin, otherwise the only
medi cation he is taking at the present tine is Xanax tw ce a day. ..

“1 MPRESSI ON: From the above, | have reviewed all the records
submtted, and apparently he did strike his head against the
scallop bar. | do believe that he did sustain a concussion from
his history and possibly a contusion to his cervical spine. | do
beli eve he sustained cervical strain as well as a result of this
i njury which occurred on January 13, 1997. | state that since he
still has marked limtation of notion of his cervical spine with
spasmin the |l eft paracervical region

| do not believe he had any pre-existing condition but he did have
another injury to his cervical spine or head evidenced by the fact
that he did have another CT scan dated 11-5-92 at St. Francis
Hospital and he recalls another injury at that tine.

By history his present conplaints are related to the injury which
occurred on January 13, 1997.

| do believe he should continue with his exercise programat |east

three to four tinmes a day rather than only twice a day and al so i ce
packs which he states affords himnore relief than heat, at |east
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two or three tines a day. He should continue with his nedication
and t hen be seen by his physician next week. |If he is not inproved
he should have an x-ray of his cervical spine to rule out any
specific bony injuries since he is markedly tender over the |eft
par acervi cal region

If he is sonewhat better at that tine and the x-rays are negative
then | do believe that after a week to ten days or so he nmay return
back to possibly part tine work and not do any work as a wel der
since | do not believe he can do the work required as a wel der at
this time because of his continued |Iimtation of notion of his
cervical spine. Therefore | do not believe he has reached maxi num
medi cal i nprovenent.”

Dr. Rodgers states as follows in his March 26, 1997 letter
(RX 7):

“To Whiom It May Concern:
“RE: Ronni e Si nmmons

“M. Simmons is under nmy care. As is well docunented, both in ny
chart as well as in the consult done by Dr. D Angel o, M ddl ebury
Ot hopedic G oup, P.C, done for Linda Nevith, National Enployers,
2 Union Pl aza, New London, Connecticut, M. S mons struck the back
of his head and neck while at work on January 13, 1997. It is well
docunent ed t hat he sustained an injury which resulted i n persistent
synptons and that these synptons caused himto be unstable on his
feet, to feel |ike he mght | ose his balance and to have persi stent
posterior occipital and cervical pain.

“I't is also clear fromthe record that this patient felt if he were
to go back to work and had to be in any situation in which he had
to bal ance or support his head in an awkward position that he m ght
be unsafe in ternms of operating machinery or doing his job. He was
concerned about striking his head again in small spaces, and
apparently his job requires that he be in tight enclosures and
smal | spaces.

“l fail at this point to understand the confusion that Ms. Nevith
has apparently created with regard to ny statenent that the patient
was reluctant to goto work. It is clear fromthe record that this
patient was reluctant to go to work on the basis of safety issues
with regard to his instability in ternms of balance and pain in his
posterior cervical area and occipital area.
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“l woul d appreciate that the record as it is clearly printed, both
innmy chart and in the opinion of Dr. Daniel D Angel o, be carefully
reviewed again for the facts as they truly are rather than for the
runmors that seem to pronulgated wth regard to this patient’s
medi cal condition. |If you have any questions, please feel free to
call nme.”

Dr. Rodgers next saw O ai mant on April 11, 1997 and t he doct or
states as follows in his report (CX 15-6):

“Problem Cervical sprain

“Subj ective: The patient has persistent cervical tenderness and
sprain, particularly in the left trapezius area. He has a little
bit of stiffness to his neck. H s balance, however, is better, and
his gait is better.

“Physi cal Exam nation: Neurologic examis entirely normal.

“Inpression: At this point | feel that the patient can return to
[ight duty, but I don’t think that he can return to his enpl oynent
as a welder crawming into small spaces and handl i ng equi pnment whi ch
could potentially be dangerous until he no | onger has a stiff neck
and a sense of pain in his neck. | will reevaluate the patient in
one nonth.”

Dr. Rodgers states as follows in his April 11, 1997 disability
slip (RX 8-4):

Patient “has mld but persistent cervical (neck) spasm He
can return to full light duty as of 4/14/97.”

However, conplications arose and the doctor states in his June
25, 1997 report (CX 15 at 8):

“As per our phone conversation, M. Ronnie Simobns was rel eased
back for work on 4/29/97. Subsequent to this he was readmtted to
St. Francis Hospital on 5/10/97 for acute pul nonary enbolism He
has now recovered from this as well and is on anticoagul ation
t herapy.”

Cl aimant was al so exam ned at the Enployer’s request by Dr.
Robert L. Fisher, an orthopedic surgeon, and the doctor states as
follows in his May 29, 1997 report (ALJ EX 4):

“Ronnie Simmons is a 45-year-old man seen for an evaluation
concerning an injury to his head.

“H STORY OF PRESENT: This man worked for many years as a wel der at
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El ectric Boat in Goton. He was injured on 1-13-97. He struck the
back of his head and neck against a bar in the course of his job
under a submarine. He was nonentarily dazed and had to sit down
for a while. He reported his injury but was able to finish his
shift. The follow ng day he had consi derabl e head and neck pain.
He went to the plant hospital and was seen again on the follow ng
day. He was apparently started on sone physical therapy which
seened to make hi m worse. Because of severe pain he went to the
St. Francis Hospital enmergency room He was exam ned and admtted
over night.

He has subsequently been followed by Dr. Rogers (sic), his famly
doct or. He was treated with physical therapy consisting of
ul trasound, massage and warm packs. He has been out of work since
the injury. According to the patient there has been sone confusion
bet ween him and his boss regarding his ability to return to work.
He has been advi sed by Dr. Rogers to stay out of work. He actually
had a CT scan at St. Francis Hospital which was w thin nornal
l[imts and showed no intra-cranial injury. According to the
patient he is still having headaches. He has had sone stiffness of
hi s neck but has not really been aware of any definite neck pain.
He has had no radiation of pain to his extremties. He did have a
previ ous CT scan of his head in 1992 which he thinks may have been
related to an autonobile accident.

“EXAM NATI ON:  The patient presents as a tall, thin man who appears
somewhat ol der than his stated age. He is 6'1" and wei ghs 195 | bs.
He walks wwth a normal gait and can walk on his heels and toes
w thout difficulty. He has normal nobility of the |unbar spine.
However, he has restricted nmobility of the cervical spine in al

pl anes wi th normal notion being reduced by about a third. Thereis
sone spasmt hroughout the cervical nmuscul ature though there is no
real tenderness. Neur ol ogic exam nation revealed symetrical
refl exes and no notor or sensory deficits in the upper extremties.

“I'MPRESSION is that this patient had a direct blowto his head on
1-13-97 which resulted in a concussion and probable sprain of the
cervical spine. Remar kably he has had no x-rays of his neck.
While | do not suspect any fracture or subluxation, etc., | think
these x-rays should probably be obtained in the course of his
treatment. At this point | think he could return to his regular
job. 1 do not feel he is going to have any pernmanent disability as
a result of his injury. | would probably rate him for maxi num
medi cal i nprovenent in about three or four nonths. Fromwhat | can
understand the injury of 1-13-97 was definitely related to his
enpl oynment at Electric Boat Corporation. | know of no antecedent
injury or damage to his head or neck which would have made his
present injury materially and substantially greater.”
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Dr. Steven E. Selden, an orthopedic physician, exam ned
Cl aimant on March 6, 1998 and the doctor is his report states as
follows (RX 9 at 1-2):

CONSULTATI ON
CHI EF COVPLAI NT
Low back pai n.
H STORY OF PRESENT | LLNESS

M. Ronnie Sinmmons is seen today for evaluation of |ow back pain.
He is a patient of Dr. Powers but due to Dr. Powers’ recent illness
the patient is referred for evaluation. He has a |ong history of
back problens. The patient has been under the care of Dr. Powers
for along time. A fewrecords have been faxed and they go back to
1988. He had had | ow back pain at that tinme and had been treated
with therapy. There is a note from1990 which refers to a 1978 back
injury diagnosis--a sprain. X-rays at that tinme showed narrow ng
of L5-S1. Another office note from4/27/89 again refers to a back
pain treated with nedication, therapy program and a support. A
note from1978 refers to an injury to his back when he was picking
up lead froma ship. The patient had an injury 6 nonths earlier
according to that report. Again a diagnosis of a sprain was made.
The patient states he has had other injuries including one in 1993
in Florida when he fell froma |adder on a submari ne.

The patient conplains of painin his |ower back wi thout significant
radiation to his leg. He conplains of pain and stiffness.

PAST MEDI CAL HI STORY

The patient’s general health is satisfactory. He is not working.
He states he was laid off |ast year.

PHYSI CAL EXAM NATI ON

On exam nation there is no swelling or deformty of his back. He

has decreased nobility. Hs gait is satisfactory. He had no
difficulty getting out of a chair. There is decreased nobility of
the lunbar region and sone disconfort with |unbar flexion. No

gross neurologic deficits are found. Straight |eg raising causes
back pain but no | eg pain.
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X- RAY EXAM NATI ON

X-rays of the lunbar spine and pelvis were obtained. They show a
significant narrowi ng at L5-Sl.

| MPRESSI ON AND RECOMVENDATI ONS

The patient has a chronic | ow back condition going back to several
injuries which are work-related. | think thereis little | have to
offer himfor this chronic problem | did give hima prescription
of Naprosyn to help himw th his current disconfort and encouraged
him to continue with a good exercise program to enphasize
stretching and strengthening. Follow up will be on an as-needed
basi s.

Dr. Rodgers inposed work restrictions on C ai mant on April 15,
1997 for thirty (30) days (RX 8 at 2-3) and the Enployer was able
to provide suitable alternate work within those restrictions.
(RX 8 at 1)

As of March 31, 1998, Dr. Selden found C aimant’s condition
“i nmproved,” al though he “still has sone pain in his | ower back but
it is not as severe as it was previously.” Caimant’s “nobility
has i nproved sonewhat,” the doctor found “no neurol ogic deficit”
and he continued C ai mant “on an appropri ate exerci se progrant and
on Naprosyn. The doctor released Claimant to return “on an as-
needed basis.” (RX 9-3)

Dr. Selden states as follows in his October 15, 1998 letter to
Cl aimant’ s counsel (CX 18):

“l amresponding to your letter of 8/14/98. Ronni e Si mons
was | ast seen in this office in March 1998. He has had several | ow
back injuries which have been work-related. | do not feel | have
much else to offer himfor his chronic | ow back problens.

“The patient is capabl e of working but should avoid repetitive
bendi ng, squatting, lifting and clinbing. Occasional lifting to
25-30 I bs. would be appropriate.”

Dr. Selden reiterated his opinions at his April 29, 1999
deposition and his opinions withstood i ntense cross-exam nation by
Enpl oyer’ s counsel. (CX 22) Dr. Selden, who is Board-Certified as
an Ot hopedi c Surgeon, testified that he first exam ned C ai mant on
March 6, 1998, that he has reviewed Caimant’s nedical records
since 1978, that C aimant has had ongoi ng back problens since an
August of 1978 injury at work, that he has experienced chroni c back
pain since that tine as a result of nunerous injuries thereafter,
that there was not nuch that he could do for C ainmant, other than
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palliative treatnent wth nedication as needed, and that he | ast

saw Claimant on March 31, 1998. Claimant’s work restrictions
involve no repetitive bending, squatting, lifting, clinbing and
wi th occasional “lifting to 25 to 30 pounds.” (CX 22 at 3-14)

Dr. Philo F. Wlletts, Jr., an orthopedi c surgeon, exam ned
Cl aimant on Decenber 4, 1998 at the doctor’s request and the
doctor, after the usual social and enploynent history, his review
of Caimant’s nedical records and his review of diagnostic tests
and the physical exam nation, issued the followng (RX 10 at 11-
14):

DI AGNCSI S:

1. St at us post sprain right shoul der July 28, 1994, with no
obj ective residual abnormalities.

2. Status post |unbar sprain Cctober 29, 1992, by history,
with residual conplaints and synptons of |ow back pain
but no sign of surgically herniated disc or objective
neur ol ogi cal deficit.

3. Conpl ai nts and synptons of bilateral hand nunbness, pain
and di scol oration, unsupported by physical exam nati on,
or previous cold inmersion testing.

4. Status post cervical sprain January 13, 1997, wth
conplaints and synptons of residual neck pain, but no
sign of surgically herniated cervical disc or upper
extremty neurol ogical deficit.

5. St atus post conplaints and synptons of occasional knee

pain, wwth no abnormalities on physical exam nation.

6. St at us post epi sode of pul nonary enbol us - unrel at ed.
DISCUSSION: | wll try to respond to your questions in order as
fol |l ows.

1. Is he currently disabled due to this injury, and is it the

sol e cause of disability?

| do not believe that Ronnie Sinmmons is disabled as a result of any
of hisinjuries. Nor is any one the sol e cause of any hypot heti cal
di sability. He states he was termnated from Electric Boat
Corporation in March of 1997. He states he has been recalled, is
awaiting his security clearance, and that if he gets it back, he
intends to return to full duty. He does not appear to be disabl ed.
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2. If so, is he totally disabl ed or nay he performsel ect ed work?

He does not appear to be disabled. He could do a wide variety of
wor K.

3. I f capabl e of |ight work, what restrictions woul d you pl ace on
hi n?

| do not believe, with the information available, that there is a
need for any restrictions.

4. Has he reached a point of maxi num medi cal i nprovenent?
Yes.
5. If so, when?

| believe he reached maxi mum nedi cal inprovenent for his | ow back
injury stated to have been injured October 29, 1992, as of July 6,
1993, when he was | ast treated by Dr. Powers.

| believe he was at maxinmum inprovenent for any hand condition
whi ch he may have reported Decenber 4, 1996, as of that date.

Al t hough the General Dynamcs ClaimH story stated there had been
a date of injury of July 28, 1994, it is of interest to note Dr.
Powers’ nedical note of August 17, 1994, which was seem ngly
unaware of such an injury, and stating there were no problens in
the shoulders. Nor was there is a recorded conpl ai nt of shoul der
pain at that tinme. Thus, any injuries sustained July 28, 1994, had
reached maxi mum i nprovenent as of August 15, 1994.

Wth respect to his January 13, 1997, injury he reached maximm
medi cal inprovenment as of April 29, 1997, when he was rel eased by
Dr. Rodgers to work.

6. If so, what percentage of permanent functional |oss of use
pursuant to the fourth edition of the AMA gui del i nes does he have
due to this condition? Please apportion the inpairnent specificto
the injury and the inpairnent attributable to the pre-existing
condi tions or factors.

CERVI CAL SPI NE: Based upon Table 71 on page 109 of the AMA Cui des,
M. Simons is nost appropriately rated i n DRE | npai rnent Cat egory
Roman | on page 110 of the AMA Qi des. This is rated that
conplaints and synptons and is rated at 0% i npai rnent.

Rl GAT SHOULDER: Based upon the findi ngs, and t he AMA Gui des, there
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is no inpairment related to the right shoul der. Hi s condition
consi sts of conplaints and synpt ons.

LEFT SHOULDER: Simlarly to above, based upon conplaints and
synptons of the |eft shoulder, there is no inpairnent.

LUMBAR SPI NE: Based upon sone degree of disc protrusion noted on
MRI, and using Table 71 on page 109 he is npbst appropriately rated
in DRE I npai rment Category Roman Il in Table 72 on page 110 of the
AMVA  Cui des. That is rated at 5% pernmanent partial physical
i npai rment of the whol e person.

Usi ng paragraph 3.3(k) on page 131 of the AMA Quides, 5% whole
person inpairnment is equivalent to 7% permanent partial physical
i npai rment of the |unbar spine.

APPCORTI ONVENT:  According to t he above-referenced notes, there
had been a history of back injury as far back as 1978, a work
restriction evaluation of March 27, 1985, noting chronic | ow
back synptons at that tinme, and there was cl ear evidence of a
preexi sting back condition prior to October 29,1992. Thus of
the 7% permanent partial physical inpairnment of the |unbar
spi ne, 5% permanent partial physical inpairnment of the | unbar
spi ne preexisted Cctober 29, 1992, and if the above history be
correct, 2% permanent partial physical inpairnment of the
| umbar spine could fairly be apportioned to the Cctober 29,
1992, injury.

RI GAT HAND: The conpl ai nts of nunbness pain and cold intol erance
of the right hand are unsupported on physical exam nation by
positive objective findings. Two-point discrimnation is nornal.
Phalen’s tests are negative. Allen s tests are normal, and a cold
i mrersion test, docunented in the records above, failed to produce
any finger blanching or support the clains of white finger after
five mnutes in cold water. Thus it appears that the right hand
synptons are conpl aints and synptons, rather than being supported
by clinical evidence of neuropathy. Thus there is 0% per manent
partial physical inpairnment of the right hand.

LEFT HAND: Using simlar reasoning, there is 0% permanent parti al
physi cal inpairnment of the |eft hand.

RI GAT KNEE: The right knee exam nation is nornmal with no evidence

of abnormality. There is no inpairnment wwth respect to the right
knee.
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LEFT KNEE: Simlarly, the left knee has sone conplaints and
synpt ons, a negative physical exam nation with no evidence, by AVA
Quides criteria, of inpairnent.

7. Are his injuries of 1/13/97, 12/4/96, 7/28/ 94, and 10/29/92,
causally related to his enpl oynent at Electric Boat Corporation?

If his history be correct the above injuries were causally rel ated
to his enploynent at Electric Boat Corporation. It is perplexing,
however, to learn of an injury of July 28, 1994, when Dr Powers’
own records approxi mately two weeks | ater, August 16, 1994, nmade no
reference to being aware of any shoul der injury.

8. D d he have any previous condition or injury which would
conbine with this injury to nmake his present injury nmaterially and
substantially greater?

Yes. He had had a previous injury to his back referenced above as
early as 1978, and he had evidence of ongoing chronic back
conplaints as of March 27, 1985. A lunbar spine MR showed sone
disc protrusion as of June 19, 1990. Thus these previous
conditions and injuries, when conbined with the Cctober 29, 1992,
incident, did produce materially and substantially greater injury
t han what woul d have been produced by the Cctober 29, 1992, injury
al one.

Simlarly, the above conditions, including the Cctober 29, 1992,
i nci dent when conbined with any incident that may have happened
July 28, 1994, did produce materially and substantially greater
injury than what woul d have occurred fromany injury of July 28,
1994, al one.

Simlarly, his previous conditions referenced above, conbined with
any incident of Decenber 4, 1996, did produce naterially and
substantially greater injury than what woul d have been caused by
any i njury of Decenber 4, 1996. Lastly, the above conditions, when
conbined with the injury reported of January 13, 1997, did produce
materially and substantially greater injury than what woul d have
been produced by the January 13, 1997, injury al one.

9. Coul d you ask the claimant if he has worked in any capacity
since his injury? Wat physical activity does he engage in?

He said he continued to work until January 1997, at which tinme he
was out of work. He denied working since then. He denied applying
for any jobs since January, 1997.

Currently he said that he did al nost no housework, walked one-
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quarter of an hour per day, watched tel evision one-half hour per
day, read one hour per day, listened to nmusic two hours per day,
had a hobby of shooting pistols three to four hours per week at a
gun cl ub, and went shoppi ng and ran errands one-hal f hour per week,
according to the doctor.

Claimant testified that his supervisors knew of his chronic
| umbar pains and protected him by giving easier work assignnents
over the years so that he could remain at the shipyard. Caimnt’s
numerous injuries at the shipyard have been extensively sunmari zed
above to put these clains in proper perspective. Cainmnt denied
that he was “reluctant” to work and he has given to on-duty
personnel at the Enployer’s Yard Hospital the disability slips of
Dr. Rodgers. Cl aimant presented one of those slips to Dave
Ri chardson, the Enployer’s insurance adjuster, and, according to
Claimant, M. R chardson believed that C ai mant was able to return
to work and “threatened” Claimant’s job if he remained out on
disability. M. R chardson told Cainmant that he had to return to
work on March 28, 1997 but Dr. Rodgers had opined that C ai mant
could neither clinmb nor work on the boats because of his post-
concussion equilibriumproblens. Caimnt did not return to work
and he was fired in md-March of 1997. d aimant call ed the wel di ng
superintendent and he was told to bring in the doctor’s disability
slip. Cdaimant did so and he was sent to Charles Ballotto to see
if light duty work was available until April 16th. (TR 42-53)

Claimant filed a grievance because of his term nation and the
arbitrator ruled that Cainmant had been illegally term nated. The
arbitrator ordered imrediate reinstatement but, prior to being
reinstated, d aimant was | aid-off on March 28, 1998 and he was told
that he would receive the sane severance benefits as all other
workers being laid-off at that tine. Thereafter, C aimant was

recalled to return to work on July 6, 1998 but he had to fill out
a new enploynent application because his prior application had
sonehow been destroyed. Claimant had no idea as to why that

application had been destroyed and why he was required to conplete
a new application, unlike the other workers being recalled to work.
Claimant testified at the hearing that he was ready, willing and
able to return to work but he is not allowed on shipyard property
W thout a security clearance. There are three levels of security
cl earance at the shipyard, i.e., a so-called “green badge,” which
is the mniml security clearance, and “red” and “blue badges,”
whi ch are higher clearance levels and permt access to certain
additional areas at the shipyard. daimnt called the Enployer’s
personnel office shortly before his March 23, 1999 formal hearing
and he was again told that the Departnent of Defense had not yet
i ssued his security clearance. He has | ooked for work at the firns
identified by the Enployer in its |labor market survey but those
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j obs either were not available at the tine he went there or they
were not suitable for him Caimant has no idea why his security
cl earance has been del ayed but he suspects that it nmay be connected
to the grievance claimthat he filed and won. C ainmant wants to
return to work because he has worked his entire adult life and he
sinply does not want to remain at hone. The Enpl oyer has not yet
identified suitable alternate work, within his restrictions, at the
shipyard. (TR 53-88) However, as indicated above, Cainmant did
return to work on March 29, 1999 at the shipyard. (RX 16, RX 19)

On the basis of the totality of this record and having
observed the denmeanor and heard the testinony of a credible
Claimant, | make the foll ow ng:

Fi ndi ngs of Fact and Concl usions of Law

This Adm nistrative Law Judge, in arriving at a decision in
this matter, is entitled to determne the credibility of the
W tnesses, to weigh the evidence and draw his own inferences from
it, and he is not bound to accept the opinion or theory of any
particul ar nedical exam ner. Banks v. Chicago Gain Trimers
Association, Inc., 390 U S. 459 (1968), reh. denied, 391 U S. 929
(1969); Todd Shipyards v. Donovan, 300 F.2d 741 (5th Gr. 1962);
Scott v. Tug Mate, Incorporated, 22 BRBS 164, 165, 167 (1989); Hite
v. Dresser Q@uiberson Punping, 22 BRBS 87, 91 (1989); Anderson V.
Todd Shipyard Corp., 22 BRBS 20, 22 (1989); Hughes v. Bethlehem
Steel Corp., 17 BRBS 153 (1985); Seaman v. Jacksonvill e Shipyard,
Inc., 14 BRBS 148.9 (1981); Brandt v. Avondal e Shipyards, Inc.

8 BRBS 698 (1978); Sargent v. Matson Terminal, Inc., 8 BRBS 564
(1978) .

The Act provides a presunption that a claimconmes within its
provisions. See 33 U S.C. 8920(a). This Section 20 presunption
“applies as much to the nexus between an enpl oyee’s nmal ady and hi s
enpl oynment activities as it does to any other aspect of a claim”
Swinton v. J. Frank Kelly, Inc., 554 F.2d 1075 (D.C. Cr. 1976),
cert. denied, 429 U S. 820 (1976). Claimant's uncontradicted
credible testinony alone may constitute sufficient proof of
physical injury. Golden v. Eller & Co., 8 BRBS 846 (1978), aff'd,
620 F.2d 71 (5th G r. 1980); Hanpton v. Bethlehem Steel Corp., 24
BRBS 141 (1990); Anderson v. Todd Shi pyards, supra, at 21; Mranda
v. Excavation Construction, Inc., 13 BRBS 882 (1981).

However, this statutory presunption does not di spense with the
requirenent that a claim of injury nust be made in the first
instance, nor is it a substitute for the testinony necessary to
establish a “prima facie” case. The Suprene Court has held that
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“[a] prima facie ‘claimfor conpensation,” to which the statutory
presunption refers, nmust at |least allege an injury that arose in
the course of enploynent as well as out of enployment.” United
States Indus./Fed. Sheet Metal, Inc., v. Director, Ofice of
Wor kers’ Conpensation Prograns, U S. Dep’'t of Labor, 455 U. S. 608,
615 102 S. C. 1318, 14 BRBS 631, 633 (CRT) (1982), rev'g Riley v.
U.S. Indus./Fed. Sheet Metal, Inc., 627 F.2d 455 (D.C. Cr. 1980).
Mor eover, “the nmere existence of a physical inpairnment is plainly

insufficient to shift the burden of proof to the enployer.” Id.
The presunption, though, is applicable once clainmnt establishes
that he has sustained an injury, i.e., harmto his body. Preziosi

v. Controlled Industries, 22 BRBS 468, 470 (1989); Brown v. Pacific
Dry Dock Industries, 22 BRBS 284, 285 (1989); Trask v. Lockheed
Shi pbui I ding and Construction Conpany, 17 BRBS 56, 59 (1985);
Kelaita v. Triple A Machine Shop, 13 BRBS 326 (1981).

To establish a prima facie claimfor conpensation, a clai mant
need not affirmatively establish a connection between work and
harm Rather, a claimant has the burden of establishing only that
(1) the claimnt sustained physical harm or pain and (2) an
accident occurred in the course of enploynent, or conditions
exi sted at work, which could have caused the harmor pain. Kier v.
Bet hl ehem Steel Corp., 16 BRBS 128 (1984); Kelaita, supra. Once
this prima facie case is established, a presunption is created
under Section 20(a) that the enployee's injury or death arose out
of enpl oynent. To rebut the presunption, the party opposing
entitlenent nust present substantial evidence proving the absence
of or severing the connection between such harm and enpl oynent or
wor ki ng condi tions. Parsons Corp. of Californiav. Director, OACP,
619 F.2d 38 (9th G r. 1980); Butler v. D strict Parking Managenent
Co., 363 F.2d 682 (D.C. Cr. 1966); Ranks v. Bath Iron Wbrks
Corp., 22 BRBS 301, 305 (1989); Kier, supra. Once cl ai mant
est abl i shes a physi cal harmand wor ki ng condi ti ons whi ch coul d have
caused or aggravated the harm or pain the burden shifts to the
enpl oyer to establish that claimant's conditi on was not caused or
aggravated by his enploynent. Brown v. Pacific Dry Dock, 22 BRBS
284 (1989); Rajotte v. General Dynamcs Corp., 18 BRBS 85 (1986).
If the presunption is rebutted, it no longer controls and the
record as a whole nust be evaluated to determ ne the issue of
causation. Del Vecchio v. Bowers, 296 U S. 280 (1935); Vol pe v.
Nort heast Marine Termnals, 671 F.2d 697 (2d Cr. 1981); Hol nes v.
Uni versal Maritine Serv. Corp., 29 BRBS 18 (1995). In such cases,
| nmust weigh all of the evidence relevant to the causation issue.
Sprague v. Director, OANCP, 688 F.2d 862 (1st Cr. 1982); Hol nes,
supra; MacDonald v. Trailer Marine Transport Corp., 18 BRBS 259
(1986).
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To establish a prima facie case for invocation of the Section
20(a) presunption, claimant nust prove that (1) he suffered a harm
and (2) an accident occurred or working conditions existed which

coul d have caused the harm See, e.g., Noble Drilling Conpany v.
Drake, 795 F.2d 478, 19 BRBS 6 (CRT) (5th Cir. 1986); Janes v. Pate
Stevedoring Co., 22 BRBS 271 (1989). If claimant's enpl oynent

aggravat es a non-work-rel ated, underlying di sease so as to produce
i ncapacitating synptons, the resulting disability is conpensabl e.
See Rajotte v. Ceneral Dynam cs Corp., 18 BRBS 85 (1986); Gardner
v. Bath Iron Wrks Corp., 11 BRBS 556 (1979), aff’d sub nom
Gardner v. Director, OACP, 640 F.2d 1385, 13 BRBS 101 (1st Cir.
1981). If enpl oyer presents “specific and conprehensive” evidence
sufficient to sever the connection between claimant’s harmand his
enpl oynment, the presunption no |longer controls, and the issue of
causation nmust be resol ved on the whol e body of proof. See, e.g.,
Leone v. Seal and Term nal Corp., 19 BRBS 100 (1986).

The Board has held that credible conplaints of subjective
synptons and pain can be sufficient to establish the el enment of
physi cal harm necessary for a prima facie case for Section 20(a)
i nvocation. See Sylvester v. Bethlehem Steel Corp., 14 BRBS 234,
236 (1981), aff’'d, 681 F.2d 359, 14 BRBS 984 (5th Cr. 1982)
Moreover, | may properly rely on dainmant’s statenents to establish
that he experienced a work-related harm and as it is undisputed
t hat a work acci dent occurred whi ch coul d have caused the harm the
Section 20(a) presunption is invoked in this case. See, e.q.
Sinclair v. United Food and Commercial Wrkers, 23 BRBS 148, 151

(1989). Mor eover, Enployer’s general contention that the clear
wei ght of the record evidence establishes rebuttal of the pre-
presunption is not sufficient to rebut the presunption. See

generally Mffleton v. Briggs Ice Cream Co., 12 BRBS 445 (1980).

The presunption of causation can be rebutted only by
“substantial evidence to the contrary” offered by the enployer
33 U.S.C. 8920. What this requirenent neans is that the enpl oyer
must offer evidence which conpletely rules out the connection
bet ween the all eged event and the alleged harm In Caudill v. Sea
Tac Al aska Shi pbuil ding, 25 BRBS 92 (1991), the carrier offered a
medi cal expert who testified that an enploynent injury did not
“play a significant role” in contributing to the back trouble at
issue in this case. The Board held such evidence insufficient as
a matter of law to rebut the presunption because the testinony did
not conpletely rule out the role of the enploynent injury in
contributing to the back injury. See also Cairns v. Matson
Termnals, Inc., 21 BRBS 299 (1988) (nedical expert opinion which
didentirely attribute the enpl oyee’ s condition to non-work-rel ated
factors was nonet hel ess insufficient to rebut the presunpti on where
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the expert equivocated sonmewhat on causation elsewhere in his
testinony). Were the enployer/carrier can offer testinony which
conpletely severs the causal link, the presunption is rebutted.
See Phillips v. Newport News Shipbuilding & Dry Dock Co., 22 BRBS
94 (1988) (nedical testinony that claimant’s pul nonary problens are
consistent with cigarette snoking rather than asbestos exposure
sufficient to rebut the presunption).

For the nost part only nedical testinony can rebut the Section
20(a) presunption. But see Brown v. Pacific Dry Dock, 22 BRBS 284
(1989) (holding that asbestosis causati on was not established where
the enployer denonstrated that 99% of its asbestos was renoved
prior to the claimant’s enpl oynent while the remaining 1%was in an
area far renoved fromthe clainmnt and renoved shortly after his
enpl oynent began). Factual issues cone in to play only in the
enpl oyee’s establishnment of the prima facie elenents of
har nf possi bl e causation and in the | ater factual determ nati on once
the Section 20(a) presunption passes out of the case.

Once rebutted, the presunption itself passes conpletely out of
the case and the issue of causation is determ ned by exam ning the
record “as a whole.” Holnmes v. Universal Mritine Services Corp.
29 BRBS 18 (1995). Prior to 1994, the “true doubt” rul e governed
the resolution of all evidentiary disputes under the Act; where the
evi dence was i n equi poi se, all factual determ nations were resol ved
in favor of the injured enployee. Young & Co. v. Shea, 397 F.2d
185, 188 (5th Cr. 1968), cert. denied, 395 U S 920, 89 S C
1771 (1969). The Suprene Court held in 1994 that the “true doubt”
rule violated the Adm nistrative Procedure Act, the general statute
governing all admnistrative bodies. D rector, OXCP v. G eenw ch
Collieries, 512 U S. 267, 114 S. . 2251, 28 BRBS 43 (CRT) (1994).
Accordingly, after G eenwch Collieries the enployee bears the
burden of proving causation by a preponderance of the evidence
after the presunption is rebutted.

As neither party disputes that the Section 20(a) presunption
is invoked, see Kelaita v. Triple A Machine Shop, 13 BRBS 326
(1981), the burden shifts to enployer to rebut the presunption with
substanti al evidence which establishes that claimant’s enpl oynent
did not cause, contribute to, or aggravate his condition. See
Peterson v. GCeneral Dynamics Corp., 25 BRBS 71 (1991), aff’'d sub
nom | nsurance Conpany of North Anerica v. U S. Dept. of Labor, 969
F.2d 1400, 26 BRBS 14 (CRT)(2d Cr. 1992), cert. denied, 507 U S
909, 113 S. C. 1264 (1993); Opbert v. John T. dark and Son of
Maryl and, 23 BRBS 157 (1990); Samv. Loffl and Brothers Co., 19 BRBS
228 (1987). The wunequivocal testinmony of a physician that no
relationship exists between an injury and a claimant’s enpl oynent
is sufficient to rebut the presunption. See Kier v. Bethlehem
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Steel Corp., 16 BRBS 128 (1984). If an enployer submts
substanti al countervailing evidence to sever the connection between
the injury and the enploynent, the Section 20(a) presunption no
| onger controls and the issue of causation nmust be resol ved on the
whol e body of proof. Stevens v. Tacoma Boatbuil ding Co., 23 BRBS
191 (1990). This Adm nistrative Law Judge, in weighing and
eval uation all of the record evidence, may pl ace greater wei ght on
t he opi nions of the enpl oyee’s treating physician as opposed to the
opi nion of an exam ning or consulting physician. |In this regard,
see Pietrunti v. Director, OACP, 119 F. 3d 1035, 31 BRBS 84 (CRT)(2d
Cr. 1997).

In the case sub judice, Claimnt alleges that the harmto his
bodily frame, i.e., his chronic | unbar and cervi cal spine probl ens,
resulted fromworking conditions at the Enployer's shipyard. The
Enpl oyer has i ntroduced no evi dence severing the connecti on bet ween
such harmand Caimant's maritime enploynment. Thus, C aimant has
established a prinma facie claimthat such harmis a work-rel ated
injury, as shall now be di scussed.

I njury

The term®“injury” nmeans accidental injury or death arising out
of and in the course of enploynent, and such occupational disease
or infection as arises naturally out of such enploynent or as
natural ly or unavoidably results fromsuch accidental injury. See
33 U S.C 8902(2); US. Industries/Federal Sheet Metal, Inc., et
al., v. Director, Ofice of Wrkers Conpensation Prograns, U S
Department of Labor, 455 U S. 608, 102 S.C. 1312 (1982), rev'g
Riley v. U S. Industries/Federal Sheet Metal, Inc., 627 F.2d 455
(D.C. Gr. 1980). A work-rel ated aggravation of a pre-existing
condition is an injury pursuant to Section 2(2) of the Act.
Gardner v. Bath Iron Wrks Corporation, 11 BRBS 556 (1979), aff'd
sub nom Gardner v. Director, OANCP, 640 F.2d 1385 (1st G r. 1981);
Preziosi v. Controlled Industries, 22 BRBS 468 (1989); Januszi ew cz
v. Sun Shipbuilding and Dry Dock Conpany, 22 BRBS 376 (1989)
(Deci sion and Order on Remand); Johnson v. Ingalls Shipbuilding,
22 BRBS 160 (1989); WMadrid v. Coast Marine Construction, 22 BRBS
148 (1989). Moreover, the enploynent-related injury need not be
t he sol e cause, or primary factor, in a disability for conpensation
purposes. Rather, if an enploynent-related injury contributes to,
conbines with or aggravates a pre-existing disease or underlying
condition, the entire resultant disability is conpensable.
Strachan Shipping v. Nash, 782 F.2d 513 (5th Gr. 1986);
| ndependent Stevedore Co. v. O Leary, 357 F.2d 812 (9th Cr. 1966);
Kool ey v. Marine Industries Northwest, 22 BRBS 142 (1989); M jangos
v. Avondal e Shi pyards, Inc., 19 BRBS 15 (1986); Rajotte v. Ceneral
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Dynam cs Corp., 18 BRBS 85 (1986). Al so, when cl ai mant sustains an
injury at work which is followed by the occurrence of a subsequent
injury or aggravation outside work, enployer is liable for the
entire disability if that subsequent injury is the natural and
unavoi dabl e consequence or result of the initial work injury.
Bl udworth Shipyard, Inc. v. Lira, 700 F.2d 1046 (5th G r. 1983);
M j angos, supra; Hicks v. Pacific Marine & Supply Co., 14 BRBS 549
(1981). The terminjury includes the aggravation of a pre-existing
non-work-related condition or the conbination of work- and non-
wor k-rel ated conditions. Lopez v. Southern Stevedores, 23 BRBS 295
(1990); Care v. WWVATA, 21 BRBS 248 (1988).

Thi s cl osed record concl usi vely establishes, and | so find and
conclude, that C aimant injured his head and neck i n a concussi on-
type injury on January 13, 1997, that he also injured his back on
Cct ober 29, 1992, that the Enployer had tinely notice of such
injuries, authorized appropriate nedi cal care and treatnent (RX 4),
tinely controverted his entitlenment to benefits (RX 5) and that
Claimant tinely filed for benefits once a di spute arose between the
parties. In fact, the principal issue is the nature and extent of
Claimant’s disability, an issue | shall now resol ve.

Nat ure and Extent of Disability

It is axiomatic that disability under the Act is an econom c
concept based upon a nedi cal foundation. Quick v. Martin, 397 F. 2d
644 (D.C. Gr. 1968); Owens v. Traynor, 274 F. Supp. 770 (D. M.
1967), aff'd, 396 F.2d 783 (4th Cr. 1968), cert. denied, 393 U S.
962 (1968). Thus, the extent of disability cannot be neasured by
physi cal or nedical condition alone. Nardella v. Canpbell Machi ne,
Inc., 525 F.2d 46 (9th Cr. 1975). Consideration nmust be given to
clai mant' s age, education, industrial history and the availability
of work he can performafter the injury. American Miutual |nsurance
Conmpany of Boston v. Jones, 426 F.2d 1263 (D.C. Cr. 1970). Even
arelatively mnor injury may lead to a finding of total disability
if it prevents the enployee from engaging in the only type of
gai nful enpl oynent for which he is qualified. (l1d. at 1266)

Cl ai mant has the burden of proving the nature and extent of
his disability without the benefit of the Section 20 presunption.
Carroll v. Hanover Bridge Marina, 17 BRBS 176 (1985); Huni gman v.
Sun Shi pbuilding & Dry Dock Co., 8 BRBS 141 (1978). However, once
Cl ai mant has established that he is unable to return to his forner
enpl oynent because of a work-related injury or occupational
di sease, the burden shifts to the enployer to denonstrate the
availability of suitable alternate enploynent or realistic job
opportunities which claimant i s capable of perform ng and which he
could secure if he diligently tried. New Oleans (Gulfw de)
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Stevedores v. Turner, 661 F.2d 1031 (5th Cr. 1981); Air Anerica v.
Director, 597 F.2d 773 (1st Cr. 1979); American Stevedores, Inc.
v. Sal zano, 538 F.2d 933 (2d Gr. 1976); Preziosi v. Controlled
| ndustries, 22 BRBS 468, 471 (1989); Elliott v. C & P Tel ephone
Co., 16 BRBS 89 (1984). \Wiile daimnt generally need not show
that he has tried to obtain enploynent, Shell v. Tel edyne Mvibl e
O fshore, Inc., 14 BRBS 585 (1981), he bears the burden of
denonstrating his wllingness to work, Trans-State Dredging v.
Benefits Review Board, 731 F.2d 199 (4th Gr. 1984), once suitable
alternate enploynent is shown. Wl son v. Dravo Corporation, 22
BRBS 463, 466 (1989); Royce v. Elrich Construction Conpany, 17 BRBS
156 (1985).

On the basis of the totality of this closed record, |I find and
concl ude that C ai mant has established that he cannot nowreturnto

his full duties as a welder. The burden thus rests upon the
Enmpl oyer to denonstrate the existence of suitable alternate
enploynent in the area. | f the Enployer does not carry this

burden, Caimant is entitled to a finding of total disability.
Anerican Stevedores, Inc. v. Sal zano, 538 F.2d 933 (2d Cir. 1976);
Sout hern v. Farmers Export Conpany, 17 BRBS 64 (1985). 1In the case
at bar, the Enployer did submt evidence as to the availability of
sui tabl e alternate enpl oynent as of March 29, 1999 at its Shipyard.
(RX 19) See Pilkington v. Sun Shipbuilding and Dry Dock Conpany,
9 BRBS 473 (1978), aff'd on reconsideration after remand, 14 BRBS
119 (1981). See also Bunble Bee Seafoods v. Director, OANCP, 629
F.2d 1327 (9th Cr. 1980). | therefore find Caimnt had a total
disability during those tine periods he was out of work.

In his post-hearing brief at page 11 (CX 30), d ai mant submts
t hat he reached maxi num nedi cal recovery in May of 1980, at which
time Dr. Powers rated Claimant’s |unbar spine inpairnent at ten
(10% percent. However, | cannot accept that date as C ai mant
reinjured his back on Cctober 29, 1992 and required considerable
treatnment thereafter, as discussed further bel ow

Caimant's injury has becone permanent. A permanent
disability is one which has continued for a |lengthy period and is
of lasting or indefinite duration, as distinguished from one in
which recovery nerely awaits a normal healing period. CGener al
Dynam cs Corporation v. Benefits Review Board, 565 F.2d 208
(2d Gr. 1977); Watson v. @ulf Stevedore Corp., 400 F.2d 649 (5th
Cir. 1968), cert. denied, 394 U S. 976 (1969); Seidel v. GCeneral
Dynam cs Corp., 22 BRBS 403, 407 (1989); Stevens v. Lockheed
Shi pbuilding Co., 22 BRBS 155, 157 (1989); Trask v. Lockheed
Shi pbui | di ng and Constructi on Conpany, 17 BRBS 56 (1985); Mason v.
Bender Welding & Machine Co., 16 BRBS 307, 309 (1984). The
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traditi onal approach for determ ning whether an injury i s permanent
or tenporary is to ascertain the date of “maxi mum nedi cal
i nprovenent.” The determnation of when nmaxi num nedica
i nprovenent is reached so that claimant's disability may be said to
be permanent is primarily a question of fact based on nedica
evidence. Lozada v. Director, OANCP, 903 F. 2d 168, 23 BRBS 78 ( CRT)
(2d Cr. 1990); Hte v. Dresser Cuiberson Punping, 22 BRBS 87, 91
(1989); Care v. Washington Metropolitan Area Transit Authority,
21 BRBS 248 (1988); Wayland v. More Dry Dock, 21 BRBS 177 (1988);
Eckl ey v. Fi brex and Shi ppi ng Conpany, 21 BRBS 120 (1988); WIIlians
v. Ceneral Dynami cs Corp., 10 BRBS 915 (1979).

The Benefits Review Board has held that a determ nation that
claimant's disability is tenporary or pernmanent may not be based on
a prognosis that claimant's condition may inprove and becone
stationary at sonme future tinme. Meecke v. |.S. O Personnel Support
Departnent, 10 BRBS 670 (1979). The Board has also held that a
di sability need not be “eternal or everlasting” to be permanent and
the possibility of a favorabl e change does not foreclose a finding
of permanent disability. Exxon Corporation v. Wite, 617 F.2d 292
(5th Gr. 1980), aff'g 9 BRBS 138 (1978). Such future changes may
be considered in a Section 22 nodification proceedi ng when and if
they occur. Fleetwood v. Newport News Shipbuilding and Dry Dock
Conpany, 16 BRBS 282 (1984), aff'd, 776 F.2d 1225, 18 BRBS 12 ( CRT)
(4th Cr. 1985).

Per manent disability has been found where little hope exists
of eventual recovery, Air Anerica, Inc. v. Director, ONCP, 597 F. 2d
773 (1st Cir. 1979), where claimant has al ready undergone a | arge
nunber of treatnments over a long period of tine, Meecke v. 1.S. 0O
Per sonnel Support Departnent, 10 BRBS 670 (1979), even though there
is the possibility of favorable change from recommended surgery,
and where work wthin claimant's work restrictions is not
avai |l abl e, Bell v. Vol pe/ Head Construction Co., 11 BRBS 377 (1979),
and on the basis of claimant's credi ble conplaints of pain al one.
Eller and Co. v. Golden, 620 F.2d 71 (5th Cr. 1980). Furthernore,
there is no requirenent in the Act that nedical testinony be
i ntroduced, Ballard v. Newport News Shi pbuilding & Dry Dock Co., 8
BRBS 676 (1978); Ruiz v. Universal Maritime Service Corp., 8 BRBS
451 (1978), or that claimnt be bedridden to be totally disabl ed,
Watson v. @lf Stevedore Corp., 400 F.2d 649 (5th Gr. 1968)
Mor eover, the burden of proof in a tenporary total case is the sane
as in a permanent total case. Bell, supra. See also Wal ker v. AAF
Exchange Service, 5 BRBS 500 (1977); Swan v. George Hyman
Construction Corp., 3 BRBS 490 (1976). There is no requirenent
t hat cl ai mant undergo vocational rehabilitation testing prior to a
finding of permanent total disability, Mendez v. Bernuth Marine

30



Shi pping, Inc., 11 BRBS 21 (1979); Perry v. Stan Fl owers Conpany,
8 BRBS 533 (1978), and an award of permanent total disability may
be nodified based on a change of condition. Watson v. Qulf
St evedore Corp., supra.

An enpl oyee is considered permanently disabled if he has any
residual disability after reaching maxi num nedical inprovenent.
Lozada v. General Dynamcs Corp., 903 F.2d 168, 23 BRBS 78 (CRT)
(2d Cir. 1990); Sinclair v. United Food & Commercial Wbrkers, 13
BRBS 148 (1989); Trask v. Lockheed Shi pbuil di ng & Construction Co.,
17 BRBS 56 (1985). A condition is permanent if claimant is no
| onger wundergoing treatnment with a view towards inproving his
condition, Leech v. Service Engineering Co., 15 BRBS 18 (1982), or
if his condition has stabilized. Lusby v. Washington Metropolitan
Area Transit Authority, 13 BRBS 446 (1981).

On the basis of the totality of the record, | find and
concl ude that C ai mant reached maxi mummnedi cal i nprovenent on March
31, 1998 and that he was permanently and totally disabled from
April 1, 1998, according to the well-reasoned opi nion of Dr. Sel den
(RX 9-3), and such disability continued until March 29, 1999, at
which time he returned to work.

In his post-hearing brief at page 11 (CX 30), d ai mant submts
t hat he reached maxi num nedi cal recovery in May of 1980, at which
time Dr. Powers rated Claimant’s |lunbar spine inpairnent at ten
(10% percent. However, | cannot accept that date as C ai mant
reinjured his back on Cctober 29, 1992 and required considerable
treatment thereafter, as discussed further bel ow

Wth reference to Caimant’s residual work capacity, an
enpl oyer can establish suitable alternate enpl oynent by offering an
injured enployee a light duty job which is tailored to the
enpl oyee's physical limtations, so long as the job is necessary
and claimant is capable of performng such work. Walker v. Sun
Shi pbuilding and Dry Dock Co., 19 BRBS 171 (1986); Darden v.
Newport News Shipbuilding and Dry Dock Co., 18 BRBS 224 (1986).
Cl ai mant nust cooperate with the enployer's re-enploynent efforts
and i f enpl oyer establishes the availability of suitable alternate
j ob opportunities, the Admnistrative Law Judge nust consider
claimant's wllingness to work. Trans-State Dredging v. Benefits
Revi ew Board, U.S. Departnent of Labor and Tarner, 731 F.2d 199
(4th Cr. 1984); Roger's Terminal & Shipping Corp. v. Director,
ONCP, 784 F.2d 687 (5th Cir. 1986). An enployee is not entitled to
total disability benefits nerely because he does not |i ke or desire
the alternate job. Villasenor v. Marine Mintenance |Industries,
I nc., 17 BRBS 99, 102 (1985H), decision and order on
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reconsi deration, 17 BRBS 160 (1985).

An award for permanent partial disability in a claim not
covered by the schedule is based on the difference between
claimant's pre-injury average weekly wage and hi s post-injury wage-
earning capacity. 33 U S.C. 8908(c)(21)(h); Ri chardson v. General
Dynam cs Corp., 23 BRBS (1990); Cook v. Seattle Stevedoring Co., 21
BRBS 4, 6 (1988). If a claimant cannot return to his usual
enpl oynent as a result of his injury but secures other enpl oynent,
the wages which the new job would have paid at the tine of
claimant's injury are conpared to the wages clai mant was actual ly
earning pre-injury to determne if claimnt has suffered a | oss of
wage- earni ng capacity. Cook, supra. Subsections 8(c)(21) and 8(h)
require that wages earned post-injury be adjusted to the wage
| evels which the job paid at tinme of injury. See Wal ker v.
Washi ngton Metropolitan Area Transit Authority, 793 F.2d 319, 18
BRBS 100 (CRT) (D.C. Gr. 1986); Bethard v. Sun Shipbuilding & Dry
Dock Co., 12 BRBS 691, 695 (1980). It is well-settled that the
proper conparison for determ ning a | oss of wage-earning capacity
i s between t he wages cl ai mant received in his usual enpl oynent pre-
injury and the wages claimant's post-injury job paid at the tinme of
his injury. R chardson, supra; Cook, supra.

The parties herein have the benefit of a nost significant
opi nion rendered by the First Crcuit Court of Appeals in affirmng
a matter over which this Admnistrative Law Judge presided. In
White v. Bath Iron Works Corp., 812 F.2d 33 (1st G r. 1987), Seni or
Circuit Court Judge Bailey Aldrich framed the issue as foll ows:
“the question is how nuch claimant should be reinbursed for this
| oss (of wage-earning capacity), it being common ground that it
shoul d be a fixed anmount, not to vary fromnonth to nonth to foll ow
current discrepancies.” Wite, supra at 34.

Senior Circuit Judge Aldrich rejected outright the enployer's
argunent that the Admnistrative Law Judge “nust conpare an
enpl oyee's post-injury actual earnings to the average weekly wage
of the enployee's tinme of injury” as that thesis is not sanctioned
by Section 8(h).
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Thus, it is the law that the post-injury wages nmust first be
adjusted for inflation and then conpared to the enpl oyee's average
weekly wage at the tinme of his injury. That is exactly what
Section 8(h) provides inits literal |anguage.

The law in this area is very clear and if an enployee is
offered a job at his pre-injury wages as part of his enployer's
rehabilitation program this Adm nistrative Law Judge can find t hat
there is no lost wage-earning capacity and that the enployee
therefore is not disabled. Swain v. Bath Iron Wrks Corporation,
17 BRBS 145, 147 (1985); Darcell v. FMC Corporation, Mrine and
Rai | Equi pnent Division, 14 BRBS 294, 197 (1981). However, | am
al so cogni zant of case | aw which holds that the enpl oyer need not
rehire the enployee, New Oleans (Gl fw de) Stevedores, Inc. V.
Turner, 661 F.2d 1031, 1043 (5th G r. 1981), and that the enpl oyer
is not required to act as an enploynent agency. Royce v. Elrich
Construction Co., 17 BRBS 157 (1985).

In the case at bar, the Enployer offered at the hearing the
January 26, 1999 Transferable Skills Analysis and Labor Market
Survey of Ms. Susan C. Pierson-Bacon, MV CAGS, CRC, CVE, CCM QRC.
(RX 16) However, by letter dated May 27, 1999, the Enpl oyer has
w thdrawn that report (RX 19), and that survey wll not be
consi dered herein.

Wiile Claimant waited approximately eight (8) nonths to
receive his security clearance fromthe Departnment of Defense to
enable himto return to work at the Enpl oyer’s shi pyard, he now has
been cleared to return to work, and he did return on |light duty
restrictions on March 29, 1999. (RX 19)

Initially I note that | agree conpletely with Dr. Powers who
opined, as of March 5, 1985, that dainmant “should have sone
vocational training” based on the fact that his physically-
demandi ng jobs have resulted in occasional flareups of back pain
and exacerbations of his weakened | unbar spine. (CX 2 at 14)

| al so agree conpletely with Dr. Rodgers who stated as fol |l ows
in his March 26, 1997 disability report (CX 15 at 5) (Enphasis
added) :

It is also clear fromthe record that this patient felt
if he were to go back to work and had to be in any
situation in which he had to bal ance or support his head
in an awkward position that he m ght be unsafe in terns
of operating machinery or doing his |job. He was
concerned about striking his head again in small spaces,
and apparently his job requires that he be in tight
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encl osures and snmal | spaces.
Mor eover, according to Dr. Rodgers (ld.) (Enphasis added):

: It is well docunented that he sustained an injury
which resulted in persistent synptons and that these
synpt ons caused himto be unstable on his feet, to feel
like he mght |ose his balance and to have persistent
posterior occipital and cervical pain.

It is well-settled that the Enployer nmust show the
availability of actual, not theoretical, enploynent opportunities
by identifying specific jobs available for Cdaimant in close
proximty to the place of injury. Royce v. Erich Construction Co.,
17 BRBS 157 (1985). For the job opportunities to be realistic, the
Enmpl oyer nust establish their precise nature and terns, Reich v.
Tracor Marine, Inc., 16 BRBS 272 (1984), and the pay scales for the
alternate jobs. WMore v. Newport News Shi pbuilding & Dry Dock Co.,
7 BRBS 1024 (1978). Wiile this Admnistrative Law Judge may rely
on the testinony of a vocational counsellor that specific job
openings exist to establish the existence of suitable jobs,
Southern v. Farnmers Export Co., 17 BRBS 64 (1985), enployer's
counsel nust identify specific available jobs; generalized | abor
mar ket surveys are not enough. Kimel v. Sun Shipbuilding & Dry
Dock Co., 14 BRBS 412 (1981).

As al ready noted, the Enpl oyer has provi ded suitable alternate
wor k at the shipyard, as of March 29, 1999, within the restrictions
i nposed by Dr. Selden. (CX 18-2)

The Enpl oyer, in an attenpt to defend against this claimfor
total disability benefits fromJanuary 15, 1997 fromthrough March
28, 1999, has offered the follow ng evidence wwth reference to the
Enpl oyer’ s security procedures, the Enpl oyer essentially positing
t hat the Enpl oyer was ready, wlling and able to return C ai mant to
wor k at the shipyard but could not do so because his security file
had been sonehow destroyed and because his application for a new
security clearance was del ayed by his own actions and that of the
Departnent of Defense.

The parties deposed John F. Swi drak on May 26, 1999 (RX 23)
and M. Swidrak, who is Chief of Security for the Enployer,
oversees “the uniformed branch of security fire departnent and the
cl earance processing area,” M. Swidrak testifying that a security
clearance is “a stipulation for enploynent here” for those
“work(ing) with classified information,” that welders need a
security cl earance because they work “in that controlled industrial
area (CIlA) and they work on board submarines and in the
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manufacturing area,” that the “controlled industrial idea” is
within “the second tier of (gates) where all the manufacturing of
the submarine is conpleted” and that the docks are inside that
“controlled industrial area.” (RX 23 at 4-5)

At the tinme Claimant was laid-off, he had a so-called “green
badge” which “was i ssued by the conpany nany, many years ago and it
was called conpany confidential. At the tinme the governnent was
allowi ng us to i ssue conpany confidential badges ... after a review
of a personnel security questionnaire. The green badge allows (the
wearer) into the CIA area and access to only confidential
information.” However, after Caimant was successful in his
gri evance and after he had been ordered reinstated as a first cl ass
wel der as of March 6, 1998 (RX 25), by that tinme the Departnent of
Defense had “retracted their okay for us to i ssue those cl earances”
and now “we |lost that ability to put our people right back to work
when they applied for a job.” Instead the DOD requires the
Enpl oyer to submt the personal security questionnaire and
application to the DOD and “t he governnent was guaranteeing to us
that they would turn around that processing tine in three days.
Wll, that didn’t happen.” That “change in policy (by) the
governnent” was applicable to all enployees, not just Cl ainmant.
(RX 23 at 5-6)

As the DOD could not process the clearances within three (3)
days, “the governnment has given us the ability to have a | ocal
government agency, our sup ships agency, review the clearance
processing with a set of adjudication standards that they have and
allowus to reissue a green badge.” This is “called a Navy interim
badge” and all ows the wearer “into the Cl A and all ows you access to
classified.” However, “the cl earance process continues through t he
government for the final DOD clearance which is required.” Al
enpl oyees, whether a new or recalled enployee, must go through
t hose cl earance procedures, M. Swidrak remarking, “we literally
wor k on hundreds of clearances. This is a big place and a | ot of
cl earances go through here. W’re one of the major contributors to
DI SCO (Defense Investigative Security Clearance Ofice) as far as
cl earance requests.” (RX 23 at 7-8)

The Navy Limted Interi mC earance Programwas first initiated
at Electric Boat in August of 1991 and, due to a Navy Directive,
that program was termnated in August of 1998, but “was
subsequently reinstated on February 16, 1999.” (RX 27)

Wth reference to Caimant’s reinstatenent and his application
for a security clearance, M. Swdrak testified that his “earliest
connection with M. Simmons is on 9/21/98 when his electronic PSQ
was submtted do DI SCO for processing” in Colunbus, Chio, that
DI SCO replied on Novenmber 10, 1998 and “request(ed) from M.
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Si mons sone additional information, specifically a request for
current enploynent.”3 The clearance was then resubmtted on
Novenber 18, 1998 and “again we received a letter from D SCO
requesting the current enploynment on 12/22/98. And foll ow ng that
we sent a certified letter to M. Simmons which he picked up on

January 20, 1999.” Claimant finally received “an interim DOD
secret clearance” on March 17, 1999 and Cainmant’s security
cl earance procedure was still ongoing as of the date of M.

Swi drak’s deposition. Caimant’s interimcl earance does permt him
in the CA in the production areas and on the boats. (RX 23
at 9-11)4

In response to intense cross-exam nation, M. Swdrak was
unable to give a clear answer as to why C ai mant was not cl eared
t hrough that | ocal agency at the shi pyard, especially as a docunent
in evidence reflects that the interim clearance procedure was in
effect at the shipyard from August of 1991 t hrough August of 1998.
(RX 27) M. Swidrak does not know when Claimant will receive his
final security clearance. (RX 23 at 12-14)

The parties also deposed Charles Ballato on My 26, 1999
(RX 24) and M. Ballato, who has been a Human Resources Speci al i st
for the Enployer for ten (10) years, testified that he is “the
managenent representative policing the | abor agreenent” between the
conpany and the enployees, that he “hears grievances with the
union,” that he *“interpret(s) the <contract for managenent
representatives in the yard” and he “adm nister(s) discipline.”
According to M. Ballato, Caimant filed a grievance about his
term nation, that grievance was resolved by the March 6, 1998 award
of Arbitrator Bornstein and on April 28, 1998 M. Ballato advised
Roger Bonin in payroll that Caimant “was reinstated with full
rights and benefits minus any interimpay.” (RX 25)° M. Ballato
t hen descri bed the cal cul ati ons which entered into that check sent
to the Caimant in the amount of $13,585.95, after appropriate

3This closed record does not reflect that docunment. | am
curious as to why DI SCO woul d need that information to process an
application for a person who was inproperly term nated, ordered
reinstated, did not work inthe interimand is seeking toreturnto
wor k as directed.

“Thi s case does mani fest clearly why DOD was unabl e to process
such clearances in three (3) days. Thus, the interim program was
reinstated on February 16, 1999. (RX 27)

SThat docunent does reflect that C ai mant was on | ayof f status
and his cheek would be picked up by John Adanson, “the chief
steward of the boilermakers union.” (RX 25 at 1)
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deductions and credits. Caimant was reinstated as a first class
wel der effective March 6, 1998 and page 4 of RX 25 reflects that
Cl aimant was on | ayoff status as of March 27, 1998 because “he was
still not on board as an active enployee.” (RX 24 at 4-14)

In an attenpt to rebut the post-hearing evidence offered by
the Enpl oyer with reference to the security cl earance procedures of
the DOD, C aimant has offered his July 22, 1997 Affidavit wherein
the affiant states (CX 26):

1. | amover the age of eighteen (18) years of age and
believe in the obligation of the oath.

2. | was recalled by the Electric Boat Corporation on
July 24, 1998.

3. | accepted the recall and went into the Ofice of
Hatti e Johnson-Wnberly on July 28, 1998.

4. | filled out ny application and security form and
returned themto Ms. Johnson- W nberly.

5. When | returned for indoctrination on July 31, 1998,
| told Ms. Johnson-Wnberly that | was having difficulty getting ny
fingerprints taken in Hartford because there were only certain days
they did it and it cost $30.00.

6. She told me to go to the G oton Police Departnent, that
they routinely did it for Electric Boat enployees and there would
be no char ge.

7. | did gotothe Goton Police Departnment where | had
my fingerprints taken and returned the card on the sane day or
shortly after to the Electric Boat Conpany.

8. At sone point after that, | was sent a letter
requesting information about ny father whom | had not been in
contact with for many years until his death in January of 1998, and
sisters and brothers, sone of whom| had not seen in over ten years
and had no address for.

9. My father had several famlies and the rel ati onshi ps
anong his offspring was not cl ose.

10. | provided this information as best | could over a
period of time by contacting other relatives.

As not ed above, the crucial remaining issue herein is whether
the Enployer showed the availability of suitable alternate
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enpl oynent by offering Claimant a job at its facility, even though
Cl ai mant was unable to begin work because his security clearance
had not been approved. Although there is no case law directly on
point, | find and conclude that the Enployer has not established
suitable alternate enploynent in the factual scenario presented
herei n.

An enpl oyer can establish suitable alternate enploynent by
offering an injured enployee a light duty job which is tailored to
the enployee’s physical limtations, so long as the job is
necessary and cl ai mant i s capabl e of perform ng such work. \al ker
v. Sun Shi pbuilding and Dry Dock Co., 19 BRBS 171 (1986); Darden v.
Newport News Shipbuilding and Dry Dock Co., 18 BRBS 224 (1986).
Cl ai mant nust cooperate with the enployer’s re-enpl oynent efforts
and if enpl oyer establishes the availability of suitable alternate
job opportunities, the admnistrative l|law judge nust consider
claimant’s wllingness to work. Trans-State Dredging v. Benefits
Revi ew Board, U.S. Departnent of Labor and Tarner, 731 F.2d 199 (4'"
Cr. 1984); Roger’'s Termnal & Shipping Corp. V. Drector, OANCP,
784 F.2d 687 (5" Cir. 1986). An enployee is not entitled to total
disability benefits nerely because he does not |ike or desire the
alternate job. Villasenor v. Marine Mintenance |ndustries, Inc.,
17 BRBS 99, 102 (1985), Decision and Order on Reconsideration, 17
BRBS 160 (1985).

The law in this area is very clear and if an enployee is
offered a job at his pre-injury wages as part of his enployer’s
rehabilitation program the adm nistrative | aw judge can find that
there is no lost wage-earning capacity and that the enployee
therefore is not disabled. Swain v. Bath Iron Wrks Corporation,
17 BRBS 145, 147 (1985); Darcell v. FMC Corporation, Mrine and
Rai | Equi prent Division, 14 BRBS 294, 197 (1981). However, | am
al so cogni zant of case | aw which holds that the enpl oyer need not
rehire the enployee, New Oleans (Gl fw de) Stevedores, Inc. V.
Turner, 661 F.2d 1031, 1043 (5'" Cir. 1981), and that the enpl oyer
is not required to act as an enploynment agency. Royce v. Elrich
Construction Co., 17 BRBS 157 (1985).

It 1is well-settled that the enployer nust show the
availability of actual, not theoretical, enploynent opportunities
by identifying specific jobs available for claimnt in close
proximty to the place of injury. Royce v. Erich Construction Co.,
17 BRBS 157 (1985). For the job opportunities to be realistic, the
Respondent s nust establish their precise nature and ternms, Reich v.
Tracor Marine, Inc., 16 BRBS 272 (1984), and the pay scales for the
alternate jobs. WMore v. Newport News Shi pbuilding & Dry Dock Co.,
7 BRBS 1024 (1978). Wile the adm nistrative | awjudge may rely on
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the testinony of a vocational counselor that specific job openings
exist to establish the existence of suitable jobs, Southern v.
Farmers Export Co., 17 BRBS 64 (1985), enployer’s counsel nust
identify specific avail able jobs; generalized | abor market surveys
are not enough. Kimel v. Sun Shipbuilding & Dry Dock Co., 14 BRBS
412 (1981).

An enpl oyer can neet its burden by offering the clainmant a job
inits facility, Spencer v. Baker Agricultural Co., 16 BRBS 205
(1984), including a light duty job, so long as it does not
constitute sheltered enploynent. Darden v. Newport News
Shi pbuil ding & Dry Dock Co., 18 BRBS 224 (1986); Harrod v. Newport
News Shi pbuilding & Dry Dock Co., 12 BRBS 10, 12-13 (1980). The
j udge need not exam ne job opportunities on the open narket if the
enpl oyer offers suitable work at its facility. Conover v. Sun
Shi pbuil ding & Dry Dock Co., 11 BRBS 676, 679 (1979).

The enpl oyer’s job offer which is too physically demandi ng for
the claimant to perform is not suitable alternate enploynent.
Bunbl e Bee Seafoods v. Director, OANCP, 629 F. 2d 1327, 1330, 12 BRBS
660, 662 (9'" Gir. 1980); Perini Corp. v. Heyde, 306 F. Supp. 1321,
1328 (D.R 1. 1969); Mason v. Bender Welding & Mach. Co., 16 BRBS
307, 309 (1984).

Neither is a job “available” when it is wthin the enployer’s
exclusive control but the enployer refuses to offer it to the
claimant, Berkstresser v. Wshington Metropolitan Area Transit
Aut hority, 16 BRBS 231, 234 (1984), or when the enpl oyer refuses to
alter working conditions in the manner required by all physicians
of record to avoid recurrence of the disabling synptons. Crumyv.
General Adjustnment Bureau, 738 F.2d 474, 479-480, 16 BRBS 115, 123
(CRT)(D.C. Gr. 1984), rev' g in pertinent part 16 BRBS 101 (1983).
See poole v. National Steel & Shipbuilding Co., 11 BRBS 390
(1979) (job neeting only one restriction is not suitable alternate
enpl oynent); Janmeson v. Marine Termnals, 10 BRBS 194, 200
(1979)(offering to try enployee in job not neeting nedical
restrictions is not suitable alternate enpl oynent).

A proffered job which is inaccessible to the clai mant because
he cannot physically handle a long commute is al so unavail abl e.
Diamond M Drilling Co. v. Mrshall, 577 F.2d 1003, 1007-1009,
8 BRBS 658, 661-663 (5" Cir. 1978) aff’'g 6 BRBS 114 (1977); Sanpson
v. FMC Corp., Marine & Rail Equip. Dv., 10 BRBS 929 (1979).

In Marshall, the enployee suffered a massive heart attack

whi l e managi ng an offshore oil rig. 8 BRBS at 659. Seven days
prior to the formal hearing, the enpl oyer offered the enpl oyee two
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positions. (ld. at 661) The admnistrative |aw judge found that
t he enpl oyee was permanently and total ly di sabl ed after determ ni ng
that he would be “unable to return to his oil field work (tool
pusher or the somewhat simlar jobs offered by the enployer)
because of his physical Iimtations.” (ld. at 659) The Benefits
Revi ew Board affirned, reasoning that the enployee was physically
unable to performany of the jobs that the enpl oyer had avail abl e
for the enpl oyee, and that the enployer failed to prove that there
actually were jobs available to the enployee in his locality that
he could perform (1d.) The United States Court of Appeals for
the Fifth Crcuit affirmed, stating that,

...the nedical evidence and respondent’s post-injury
rehabilitative and work experience provi ded a reasonabl e
and substantial basis for the ALJ to conclude that
respondent would encounter insurnountable physica
problens in attenpting to undertake either job offered by
petitioner and thus to conclude that there was no
evi dence of actual job opportunities for the respondent,
and t heref ore adjudge respondent to be totally disabl ed.

(1d. at 663)

The Fifth Grcuit stated that “whet her [enployer’s] job offers
represent actual job opportunities to [enployee] is, at best,
hi ghly speculative.” 8 BRBS at 661. Although Simmons does not
i nvol ve the question of whether the enployee is physically able to
performthe duties of the offered job, it does invol ve the question
of whether the job offered by the Enployer is an actual job
opportunity to the Claimant. As Claimant’s security cl earance had
not been approved during the pertinent tinme period, through no
fault of his own, he was unable to work at the Enployer’s facility
during the closed period involved herein.® Thus, the Enployer has

A pre-injury crimnal record is relevant in determning if
jobs are realistically available to a Claimnt. Hairston v. Todd
Shi pyards Corp., 849 F.2d 1194, 21 BRBS 122 (CRT) (9th G r. 1988),
rev'g 19 BRBS 6 (1986); Piunti v. ITO Corp., 23 BRBS 367 (1990).
However, in the present matter, no evidence has been submtted
whi ch woul d establish that Claimant has a crimnal record, or any
ot her questionable personal history, which would result in his
inability to obtain a security clearance. Mreover, the Board has
even sanctioned an award of total disability benefits while the
enpl oyee is incarcerated in a penal facility as the enployer did
not establish the availability of suitable alternate enpl oynent.
Allen v. Metropolitan Stevedore, 8 BRBS 366 (1978). (A disabled
enpl oyee does not | ose his entitlenent to conpensation benefits if
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not provided an actual job opportunity to the Claimant. Although
the Departnent of Defense, not Enployer, is responsible for the
security clearance process, the pertinent fact is that it is not
possible for the Caimant to begin performng the job offered by
t he Enpl oyer.’

Such a result flows logically fromthe goal of the Longshore
Act. As the Fifth Crcuit stated in New Oleans (Qulfw de)
St evedores v. Turner, 661 F.2d 1031, 14 BRBS 156 (5'" Gir. 1981),
that goal is “not only of conmpensating for financial |osses, but by

unlimted obl i gati ons for cont i nui ng medi cal treat ment,
rehabilitating an injured worker so that he can beconme, to the
extent possible, a productive nenber of society.” If the job

offered by the Enployer in the present matter was found to
constitute suitable alternate enploynent, Cainmant would not be
conpensated for his financial | osses. H's benefits would be
reduced fromtotal to partial, wthout the opportunity for C ai mant
to make up the difference because he coul d not begi n the enpl oynent
offered to him Cl ai mant would not be a “productive nenber of
society”, as the lack of security clearance would prevent himfrom
wor ki ng. As the Enployer is relying on the specific job it offered
to Claimant to establish suitable alternate enploynent, and as
Cl ai mant cannot in fact engage in such enpl oynent through no fault
of his own, suitable alternate enpl oynent cannot be established, in
nmy j udgnent.

Even if the Enployer’s job offer is found to constitute
suitable alternate enploynent, | would still conclude that d ai nant
isentitled to total disability benefits. In Palonbo v. Director,
ONCP, 937 F.2d 70, 25 BRBS 1 (CRT)(2d Cir. 1991), the United States
Court of Appeals for the Second Crcuit stated that “the cl ai nant
may rebut his enployer’s show ng of suitable alternate enpl oynent -
and thus retain entitlenment to total disability benefits by
denonstrating that he diligently tried but was unable to secure
such enpl oynent.” In the present matter, the Cdainmant did
everything within his power to secure the job offered by the
Enpl oyer. His failure was not due to his lack of diligence, but to
the failure of the Departnent of Defense to approve his security
cl earance. Thus, as C ai mant denonstrated that he diligently tried
but was unable to secure the job offered by the Enployer, he has

during his conval escence and prior to his return to work he becones
i ncapacitated or is unable to return to work by a factor other than
his disabling injury.)

I 'amstill not persuaded as to why Clainmant’s security file
had been destroyed in the first place.
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successfully rebutted the Enpl oyer’s show ng of suitable alternate
enpl oynent .

Wil e the Enpl oyer alleges that the delay herein was partly
caused by the Caimant’s failure to return the papers tinely to the
Empl oyer, | do not find any such delay to be untinely or
unreasonable, and | do so primarily because of Claimant’s Affidavit
wherein he details the steps he took to conply with the Enpl oyer’s
requests, all of which were nade necessary because the Enpl oyer
sonehow destroyed Caimant’s security file, a rather curious event
and which has not been explained to nmy satisfaction. Mor eover
while the Enployer posits that the delay was due to Claimant’s
recei pt of unenploynment benefits, | reject such thesis as the
Empl oyer could have taken appropriate steps to protect its
interests herein by bringing back to work an enpl oyee who, after a
successful grievance proceedi ng, was ordered reinstated. |nstead,
Claimant was laid off, apparently because of the residual tension
bet ween Cl ai mant and t he Enpl oyer over the grievance proceedi ng and
t he successful concl usion thereof.

Accordingly, in view of the foregoing and as C ai mant has now
returned to work on March 29, 1999, on light duty restrictions, at
his regular salary (RX 19) and as C ai mant now seeks benefits only
t hrough March 28, 1999 (CX 23), | find and conclude that C ai mant
is entitled to an award of tenporary total disability from March
17, 1997 through March 31, 1998 and pernmanent total disability from
April 1, 1998 through March 28, 1999, at which tinme he returned to
wor k. These benefits shall be based upon C ai mant’ s average weekly
wage of $843.98, as stipulated by the parties. (CX 32)

In his post-hearing brief, Cl aimnt also seeks an award of
tenporary total disability benefits from January 15, 1997 through
May 15, 1997 because of his inability to work because of his
January 13, 1997 head and neck i njury and because he was i nproperly
termnated fromenploynment. Cdaimant is entitled to such award as
he was unable to work during that closed period of tine. | agree
wth the arbitrator that Cainmant was inproperly term nated and
Claimant’s benefits for that closed period of tine shall also be
based upon his average weekly wage of $778.77,8 Caimant is
entitled to such benefits as such disability is related to those
injuries, and he tinely filed benefits.

8The Enpl oyer’s brief is silent on this specific relief sought
by Cdainmant for these two injuries before ne, and no response to
these specific clains was fil ed.
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Medi cal Expenses

An Enpl oyer found liable for the paynent of conpensation is,
pursuant to Section 7(a) of the Act, responsible for those nedi cal
expenses reasonably and necessarily incurred as a result of a work-
related injury. Perez v. Sea-Land Services, Inc., 8 BRBS 130
(1978). The test is whether or not the treatnent is recognized as
appropriate by the nedi cal profession for the care and treatnent of
the injury. Col burn v. General Dynam cs Corp., 21 BRBS 219, 22
(1988); Barbour v. Wodward & Lothrop, Inc., 16 BRBS 300 (1984).
Entitlenent to nedical services is never tinme-barred where a
disability is related to a conpensable injury. Addison v. Ryan-
Wal sh St evedoring Conpany, 22 BRBS 32, 36 (1989); Myfield v.
Atlantic & Qulf Stevedores, 16 BRBS 228 (1984); Dean v. Marine
Termnals Corp., 7 BRBS 234 (1977). Furthernore, an enpl oyee's
right to select his own physician, pursuant to Section 7(b), is
well settled. Bulone v. Universal Term nal and Stevedore Corp.
8 BRBS 515 (1978). Cdaimant is also entitled to rei nbursenent for
reasonabl e travel expenses in seeking nedical care and treatnent
for his work-related injury. Tough v. Ceneral Dynam cs
Corporation, 22 BRBS 356 (1989); Glliam v. The Wstern Union
Tel egraph Co., 8 BRBS 278 (1978).

In Shahady v. Atlas Tile & Marble, 13 BRBS 1007 (1981), rev'd
on ot her grounds, 682 F.2d 968 (D.C. Cir. 1982), cert. denied, 459
U S 1146, 103 S.Ct. 786 (1983), the Benefits Review Board held
that a claimant's entitlenment to an initial free choice of a
physi ci an under Section 7(b) does not negate the requirenent under
Section 7(d) that cl ai mant obtain enpl oyer's authorization prior to
obt ai ni ng nedi cal services. Banks v. Bath Iron Wrks Corp., 22
BRBS 301, 307, 308 (1989); Jackson v. Ingalls Shipbuilding
Division, Litton Systems, Inc., 15 BRBS 299 (1983); Beynum v.
Washi ngton Metropolitan Area Transit Authority, 14 BRBS 956 (1982).
However, where a claimant has been refused treatnment by the
enpl oyer, he need only establish that the treatnent he subsequently
procures on his own initiative was necessary in order to be
entitled to such treatnent at the enployer's expense. Atlantic &
@Qul f Stevedores, Inc. v. Neuman, 440 F.2d 908 (5th Cr. 1971);
Matt hews v. Jeffboat, Inc., 18 BRBS at 189 (1986).

An enpl oyer's physician's determnation that claimant is fully
recovered is tantamount to a refusal to provide treatnent.
Slattery Associates, Inc. v. Lloyd, 725 F.2d 780 (D.C. G r. 1984);
Wl ker v. AAF Exchange Service, 5 BRBS 500 (1977). Al necessary
medi cal expenses subsequent to enployer's refusal to authorize
needed care, including surgical costs and the physician's fee, are
recoverabl e. Roger's Termnal and Shipping Corporation v.
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Director, ONCP, 784 F.2d 687 (5th Gr. 1986); Anderson v. Todd
Shi pyards Corp., 22 BRBS 20 (1989); Ballesteros v. Wllanette
Western Corp., 20 BRBS 184 (1988).

Section 7(d) requires that an attending physician file the
appropriate report within ten days of the exam nation. Unless such
failure is excused by the fact-finder for good cause shown in
accordance with Section 7(d), claimant nmay not recover nedica
costs incurred. Betz v. Arthur Snowden Conpany, 14 BRBS 805
(1981). See also 20 C.F.R 8702.422. However, the enployer nust
denonstrate actual prejudice by late delivery of the physician's
report. Roger's Term nal, supra.

It is well-settled that the Act does not require that an
injury be disabling for a claimant to be entitled to nedica
expenses; it only requires that the injury be work related.
Ronei ke v. Kai ser Shipyards, 22 BRBS 57 (1989); Wnston v. Ingalls
Shi pbui I di ng, 16 BRBS 168 (1984); Jackson v. Ingalls Shipbuilding,
15 BRBS 299 (1983).

On the basis of the totality of the record, | find and
conclude that C aimant has shown good cause, pursuant to Section
7(d). dainmnt advised the Enployer of his work-related injury in
a tinely manner and requested appropriate nedical care and
treatnment. However, the Enpl oyer did not accept the claimand did
not authorize such nedical care. Thus, any failure by Claimnt to
file timely the physician's report is excused for good cause as a
futile act and in the interests of justice as the Enpl oyer refused
to accept the claim Thus, the Enployer is responsible for
Cl ai mant’ s reasonabl e and necessary nedi cal expenses related to his
January 13, 1997, subject to the provisions of Section 7 of the
Act .

| nt er est

Al t hough not specifically authorized in the Act, it has been
accepted practice that interest at the rate of six (6) percent per
annumis assessed on all past due conpensation paynents. Avallone
v. Todd Shipyards Corp., 10 BRBS 724 (1978). The Benefits Revi ew
Board and t he Federal Courts have previously upheld interest awards
on past due benefits to ensure that the enpl oyee receives the ful
anount of conpensation due. Watkins v. Newport News Shi pbuil ding
& Dry Dock Co., 8 BRBS 556 (1978), aff'd in pertinent part and
rev' d on ot her grounds sub nom Newport News v. Director, ONCP, 594
F.2d 986 (4th Cr. 1979); Santos v. General Dynam cs Corp., 22 BRBS
226 (1989); Adams v. Newport News Shi pbuil ding, 22 BRBS 78 (1989);
Smth v. Ingalls Shipbuilding, 22 BRBS 26, 50 (1989); Caudill wv.
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Sea Tac Al aska Shipbuilding, 22 BRBS 10 (1988); Perry v. Carolina
Shi pping, 20 BRBS 90 (1987); Hoey v. General Dynamcs Corp.
17 BRBS 229 (1985). The Board concluded that inflationary trends
in our econony have rendered a fixed six percent rate no |onger
appropriate to further the purpose of making claimant whole, and
held that “. . . the fixed six percent rate should be replaced by
the rate enployed by the United States District Courts under
28 U.S.C. 81961 (1982). This rate is periodically changed to
reflect the yield on United States Treasury Bills . . . .7 Gant
v. Portl and Stevedori ng Conpany, 16 BRBS 267, 270 (1984), nodified
on reconsideration, 17 BRBS 20 (1985). Section 2(m of Pub. L.
97-258 provided that the above provision would becone effective
Cctober 1, 1982. This Order incorporates by reference this statute
and provides for its specific admnistrative application by the
District Director. The appropriate rate shall be determ ned as of
the filing date of this Decision and Oder with the District
Director.

Section 14(e)

Claimant is not entitled to an award of additiona
conpensation, pursuant to the provisions of Section 14(e), as the
Enpl oyer tinmely controverted Claimant’s entitlenment to benefits for
his January 13, 1997 injury. (RX 5) Ranpbs v. Universal Dredging
Cor poration, 15 BRBS 140, 145 (1982); Garner v. Ain Corp., 11 BRBS
502, 506 (1979).

Section 8(f) of the Act

Regarding the Section 8(f) issue, the essential elenents of
that provision are net, and enployer's liability islimted to one
hundred and four (104) weeks, if the record establishes that (1)
t he enpl oyee had a pre-existing permanent partial disability, (2)
which was manifest to the enployer prior to the subsequent
conpensable injury and (3) which conbined wth the subsequent
injury to produce or increase the enployee's permanent total or
partial disability, a disability greater than that resulting from
the first injury alone. Lawson v. Suwanee Fruit and Steanship Co.,
336 U.S. 198 (1949); FMC Corporation v. Director, OACP, 886 F.2d
1185, 23 BRBS 1 (CRT) (9th Gr. 1989); Director, OXCP v. Cargill,
Inc., 709 F.2d 616 (9th Cr. 1983); Director, OANCP v. Newport News
& Shipbuilding & Dry Dock Co., 676 F.2d 110 (4th Cr. 1982);
Director, OACP v. Sun Shipbuilding & Dry Dock Co., 600 F.2d 440
(3rd CGr. 1979); C & P Tel ephone v. Director, OANCP, 564 F.2d 503
(D.C. Gr. 1977); Equitable Equi pnrent Co. v. Hardy, 558 F.2d 1192
(5th Cr. 1977); Shaw v. Todd Pacific Shipyards, 23 BRBS 96 (1989);
Dugan v. Todd Shipyards, 22 BRBS 42 (1989); MDuffie v. Eller and
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Co., 10 BRBS 685 (1979); Reed v. Lockheed Shipbuilding &
Construction Co., 8 BRBS 399 (1978); Nobles v. Children's Hospital,
8 BRBS 13 (1978). The provisions of Section 8(f) are to be
liberally construed. See Director v. Todd Shipyard Corporation

625 F.2d 317 (9th Cir. 1980). The benefit of Section 8(f) is not
deni ed an enpl oyer sinply because the newinjury nmerely aggravates
an existing disability rather than creating a separate disability
unrelated to the existing disability. Director, OACP v. General
Dynam cs Corp., 705 F.2d 562, 15 BRBS 30 (CRT) (1st Cr. 1983);
Kool ey v. Marine Industries Northwest, 22 BRBS 142, 147 (1989);
Benoit v. General Dynam cs Corp., 6 BRBS 762 (1977).

The enployer need not have actual know edge of the pre-
exi sting condition. Instead, "the key to the issue is the
avai lability to the enployer of know edge of the pre-existing
condi tion, not necessarily the enpl oyer's actual know edge of it.”
Di|lingham Corp. v. Mssey, 505 F.2d 1126, 1228 (9th G r. 1974).
Evi dence of access to or the exi stence of nedical records suffices
to establish the enpl oyer was aware of the pre-existing condition.
Director v. Universal Termnal & Stevedoring Corp., 575 F.2d 452
(3d Cr. 1978); Berkstresser v. Wshington Mtropolitan Area
Transit Authority, 22 BRBS 280 (1989), rev'd and remanded on ot her
grounds sub nom Director v. Berstresser, 921 F.2d 306 (D.C. G
1990); Reiche v. Tracor Marine, Inc., 16 BRBS 272, 276 (1984);
Harris v. Lanbert's Point Docks, Inc., 15 BRBS 33 (1982), aff'd,
718 F.2d 644 (4th Cr. 1983); Delinski v. Brandt Airflex Corp.
9 BRBS 206 (1978). Mbreover, there nust be infornation avail able
which alerts the enployer to the existence of a nedical condition.
Eymard & Sons Shipyard v. Smth, 862 F.2d 1220, 22 BRBS 11 (CRT)
(5th Cr. 1989); Arnstrong v. Ceneral Dynam cs Corp., 22 BRBS 276
(1989); Berkstresser, supra, at 283; Villasenor v. Marine
Mai nt enance Industries, 17 BRBS 99, 103 (1985); Hitt v. Newport
News Shi pbuil di ng and Dry Dock Co., 16 BRBS 353 (1984); Misgrove V.
WIlliamE. Canpbell Conpany, 14 BRBS 762 (1982). Adisability wll
be found to be manifest if it is "objectively determ nable” from
medi cal records kept by a hospital or treating physician. Falcone
v. Ceneral Dynamics Corp., 16 BRBS 202, 203 (1984). Prior to the
conpensabl e second injury, there nust be a nedically cognizable
physi cal ail nment. Dugan v. Todd Shipyards, 22 BRBS 42 (1989);
Brogden v. Newport News Shipbuilding and Dry Dock Conpany, 16 BRBS
259 (1984); Fal cone, supra.

The pre-existing permanent partial disability need not be
economcal ly disabling. Director, OANCP v. Canpbell Industries, 678
F.2d 836, 14 BRBS 974 (9th Cr. 1982), cert. denied, 459 U S. 1104
(1983); Equitabl e Equi prent Conpany v. Hardy, 558 F.2d 1192, 6 BRBS
666 (5th Gr. 1977); Atlantic & GQulf Stevedores v. Director, OACP,
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542 F.2d 602 (3d Gr. 1976).

Section 8(f) relief is not applicable where the pernmanent
total disability is due solely to the second injury. In this
regard, see Director, OANCP (Bergeron) v. GCeneral Dynam cs Corp.,
982 F.2d 790, 26 BRBS 139 (CRT) (2d GCir. 1992); Luccitelli v.
General Dynamics Corp., 964 F.2d 1303, 26 BRBS 1 (CRT) (2d Gr.
1992); CNA Insurance Conpany v. Legrow, 935 F.2d 430, 24 BRBS 202

(CRT) (1st Gr. 1991). In addressing the contribution elenent of
Section 8(f), the United States Court of Appeals for the Second
Crcuit, in whose jurisdiction the instant case arises, has

specifically stated that the enpl oyer's burden of establishing that
a claimant's subsequent injury alone would not have caused
claimant's permanent total disability is not satisfied nerely by
showi ng that the pre-existing condition nmade the disability worse
than it would have been with only the subsequent injury. See
Director, ONMCP v. General Dynam cs Corp. (Bergeron), supra.

On the basis of the totality of the record, | find and
conclude that the Enpl oyer has satisfied these requirenents. The
record reflects (1) that C ai mant has worked for the Enpl oyer since
Novenber 14, 1974, (2) that his enpl oynent history has been that of
physically demanding, manual Ilabor, (3) that Cainmnt has
experienced | unbar problens since at |east August 8, 1978 (CX 1),
(4) that Caimant’s |unbar spine x-rays since August 22, 1978 have
showed degenerative changes (CX 2), (5) that Caimnt’s | unbar
spine problenms had resulted in a ten (10% percent pernmanent
partial inpairnment as of January 19, 1983 (CX 6), (6) that C ai mant
had sustained at |east four (4) back injuries as of Decenber 1,
1983 (CX 7), (7) that daimant returned to work on March 27, 1985
with physical limtations and the Enployer provided suitable
adj usted work (CX 8), (8) that the Enployer retained Cainmant as a
val ued enpl oyee, (9) that Caimant reinjured his back on January
25, 1988 (RX 1) and again on June 24, 1988 (CX 9), (10) that
Cl ai mant continued to see Dr. Powers for treatnent of his flareups
of back pain (CX 9 at 2-6), (11) that Caimant’s |unbar problens
worsened as a result of is work activities and such worsening is
seen on his Mrch 5, 1990 x-rays (“narrowing at the L5/S1
interspace”), on his July 30, 1990 MRI (“a bulging at L4/5
centrally”), (12) that Cdaimant injured his back, arnms and right
knee on October 29, 1992 at an off-site injury while working for
the Enpl oyer at Cape Canaveral (RX 11), (13) that the Enployer
again retained Claimnt as a val ued enpl oyee, (14) that d ai mant
i njured his back, right shoul der and upper armon July 28, 1994 (RX
13), (15) that Caimant’s repetitive work activities between
Novenber 14, 1974 and Decenber 3, 1996 have resulted in bilateral
hand/ ar m probl ens, conditi ons di agnosed on Decenber 4, 1996 by Dr.
Mara (RX 14), (16) that he has sustained previous work-rel ated
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i ndustrial accidents prior to January 13, 1997, (17) whil e working
at the Enpl oyer's shipyard and (18) that C ai mant's permanent t ot al
disability is the result of the conbination of his pre-existing
permanent partial disability and his January 13, 1997 injury as
such pre-existing disability, in conbination with the subsequent
work injury, has contributed to a greater degree of pernmanent
di sability, according to Dr. Powers (CX 2 at 10-11, 15), Dr.
Radding (CX 6), Dr. Basile (CX 7) and Dr. Wlletts. (RX 10) See
Atlantic & GQulf Stevedores v. Director, ONCP, 542 F. 2d 602, 4 BRBS
79 (3d Cir. 1976); Dugan v. Todd Shipyards, 22 BRBS 42 (1989).

Claimant's condition, prior to his final accident on January
13, 1997, was the classic condition of a high-risk enpl oyee whom a
cauti ous enpl oyer woul d neither have hired nor rehired nor retained
i n enpl oynent due to the increased |likelihood that such an enpl oyee
woul d sust ai n anot her occupational injury. C & P Tel ephone Conpany
v. Director, OANCP, 564 F.2d 503, 6 BRBS 399 (D.C. Gir. 1977), rev'g
in part, 4 BRBS 23 (1976); Preziosi v. Controlled Industries, 22
BRBS 468 (1989); Hallford v. Ingalls Shipbuilding, 15 BRBS 112
(1982).

Even in cases where Section 8(f) is applicable, the Specia
Fund is not |iable for nedical benefits. Barclift v. Newport News
Shi pbuilding & Dry Dock Co., 15 BRBS 418 (1983), rev'd on other
grounds sub nom Director, OANCP v. Newport News Shipbuilding & Dry
Dock Co., 737 F.2d 1295 (4th Gr. 1984); Scott v. Rowe Machine
Works, 9 BRBS 198 (1978); Spencer v. Bethlehem Steel Corp., 7 BRBS
675 (1978).

However, Section 8(f) relief is noot herein at the present
time as the Enployer’s obligation for permanent benefits does not
exceed 104 weeks and | have made these findings for the future
gui dance of the parties.

Attorney's Fee

Claimant's attorney, having successfully prosecuted this
matter, is entitled to a fee assessed against the Enployer as a
sel f - enpl oyer Claimant's attorney filed a fee application on
Septenber 2, 1999 (CX 31), concerning services rendered and costs
incurred in representing Caimnt between August 13, 1998 and
Septenber 9, 1999. Attorney Carolyn P. Kelly seeks a fee of
$11, 906. 86 (i ncludi ng expenses) based on 53 hours of attorney tine
at $185. 00 per hour and 10.50 hours of paralegal tinme at $55. 00 per
hour .

The Enpl oyer has objected to the requested attorney's fee as
excessive in view of certain item zed services totalling 2 hours
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and litigation expenses of $13.85. (RX 31)

Attorney Kelly filed a reply to the Enpl oyer’s objections and
counsel agrees that the Enployer’s objections are well-taken.
Accordingly, the duplicate services item zed on August 14, 1998,
June 2, 1999 and July 15, 1999 are hereby deleted and the fee
petition is reduced by 1.25 hours of attorney services. However,
t he postage charge i s approved as an extraordi nary expense required
by this case and not included within the firm s usual overhead. In
this regard, see Picinick v. Lockheed Shipbuilding, 23 BRBS 128
(1989). Therefore, all of the itens of the fee petition, except as
di scussed above, are hereby approved.

I n accordance with established practice, I wll consider only
t hose services rendered and costs incurred after August 12, 1998,
the date of the informal conference. Services rendered prior to
this date should be submtted to the District Director for her
consi derati on.

| do not accept the Enpl oyer’ s objections as this conpl ex case
has been successfully prosecuted with a nost reasonabl e nunber of
hours. Moreover, the litigation expenses cited by the Enpl oyer are
subject to reinbursenent as a necessary and appropriate | egal
expense in the successful prosecution of this case.

In light of the nature and extent of the excellent |ega
services rendered to Claimant by his attorney, the anount of
conpensati on obtained for C aimant and the Enployer's comments on
the requested fee, | find a legal fee of $11,675.61 (including
expenses of $1,524.36) is reasonable and in accordance with the
criteria provided in the Act and regulations, 20 C. F. R §702.132,
and is hereby approved. The expenses are approved as reasonable
and necessary litigation expenses.

Section 3(e) Credit

In the case at bar, the Enployer seeks a credit for the back
pay ampunts paid to Cainmant as a result of his successful
gri evance proceedi ng wherein he was ordered to be reinstated to his
j ob and pai d appropri ate back wages. On the other hand, daimant’s
brief is silent on this issue.

The purpose of Section 3(e) is to prevent double recovery by
the Caimant for “any anmounts paid to an enployee for the sane
injury, disability ... for which benefits are clainmed.” See 33
US C 83(e). In the pending case, O aimant has received a back
pay anmount 6 totalling the gross amount of $31,878.00, and Cd ai mant
recei ved the net amount of $13,585.06 after vari ous deductions were

49



made.

Qur research has failed to identify, and counsel have not
cited, any pertinent precedent on this issue of a back pay award
after a successful grievance. Wile it is true that Caimant did
not and could not work during that closed period of time, his
recei pt of appropriate back pay has made hi mwhol e and, to prevent
a doubl e recovery by dainmant, the Enployer is entitled to a credit
for the full amount of the back pay paid C ai mant.

However, with reference to Claimant’s recei pt of unenpl oynent
benefits, the Enployer is not entitled to a credit for these
benefits as these were paid by a third party but not for a
disability for which he has clained benefits. They were paid to
him as he was ready, willing and able to return to work but the
Enpl oyer was unable to provide suitable alternate work for him
Thus, the Enployer is not entitled to a credit for the receipt of
such benefits.

ORDER

Based upon the foregoi ng Findings of Fact, Concl usions of Law
and upon the entire record, | issue the follow ng conpensation
order. The specific dollar conputations of the conpensation award
shall be admnistratively perforned by the District Director.

It is therefore ORDERED t hat:

1. The Enpl oyer as a self-insurer shall pay to the C ai mant
conpensation for his tenporary total disability from January 15
1997 through May 15, 1997, based upon an average weekly wage of
$778.77, such conpensation to be conputed in accordance wth
Section 8(b) of the Act.

2. The Enployer as a self-insurer shall al so pay
conpensation for his tenporary total disability from My 16, 1997
t hrough March 30, 1998, based upon his average weekly wage of
$843. 98, such conpensation to be conputed in accordance wth
Section 8(b) of the Act.

3. Commenci ng on April 1, 1998, and conti nui ng t hrough March
28, 1999, the Enployer shall pay to the Caimnt conpensation
benefits for his permanent total disability, plus the applicable
annual adj ustnments provided in Section 10 of the Act, based upon an
aver age weekl y wage of $843. 98, such conpensation to be conputed in
accordance wth Section 8(a) of the Act.
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4. Interest shall be paid by the Enployer on all accrued
benefits at the T-bill rate applicable under 28 U S . C 81961
(1982), conputed from the date each paynment was originally due
until paid. The appropriate rate shall be determned as of the
filing date of this Decision and Order with the District D rector.

5. The Enpl oyer shall furnish such reasonabl e, appropriate
and necessary nedical care and treatnent as the Caimant's work-
related injury referenced herein may require, commenci ng on January
13, 1997, subject to the provisions of Section 7 of the Act.

6. The Enpl oyer shall pay to Claimant's attorney, Carolyn P.
Kelly, the sum of $11,675.61 (including expenses) as a reasonabl e
fee for representing Caimant herein before the Ofice of
Adm ni strative Law Judges between August 13, 1998 and Sept enber 9,
1999.

7. The Enployer is entitled to a credit for the paynents
made to Cl ai mant herein, including the gross anount of the back pay
he received after his successful grievance, pursuant to Section
3(e) of the Act.

DAVID W DI NARD
Adm ni strative Law Judge

Dat ed:
Bost on, Massachusetts

DVWD: | n
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